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Introduction 
 
The Consumer Credit Review comes at a critical time. First, products and providers in 
the consumer credit market are progressively becoming more complex and diverse. 
Second, the amount of personal and household debt held by Australians has never 
been higher. In Victoria, in any given year as many as 1.3 million people are liable to 
experience financial stress. Third, the current State and Territory administered 
Consumer Credit Code has remained largely unchanged since it was finalised in 1994, 
whilst there has been extensive change to other financial regulation. Fourth, State and 
Territory Governments have concentrated on implementing the recommendations of 
reviews conducted between 1998 and 2000, with little opportunity to strategically 
assess the market, the consumer problems that arise, and the likely future direction of 
consumer credit. 

The Report of the Consumer Credit Review (the Report) demonstrates that consumer 
credit regulation is not operating as effectively as it could. Loopholes and gaps have 
emerged because credit products have been introduced that were not envisaged when 
the current regulation was developed and products that had a relatively small market 
share have become more prominent. The resolution of some systemic issues has been 
either delayed or partial, however the risks to consumers are increasing as they take 
on more debt and deficiencies in regulatory protection expand.  

The consequences of poor regulation of credit and related services (such as finance 
broking) can be serious. Irresponsible or reckless lending, ill-informed borrowing and 
a lack of access to affordable credit all contribute to over-indebtedness. Rising interest 
rates and borrowing levels will also place greater pressure on the regulatory scheme. 
The Government is therefore moving beyond the emphasis on implementing 
incremental improvements recommended in the early years of the Code’s operation 
and in the national competition policy review to an approach to reform that 
substantially updates the regulatory framework by: 

• enhancing the efficiency and fairness of credit market competition 
 
• enhancing the effectiveness, efficiency and fairness of credit market 

regulation 
 
• ensuring that vulnerable and disadvantaged consumers have targeted 

assistance. 

How can the efficiency and fairness of market competition be enhanced? 
Given the right tools, many consumers are capable of protecting their own interests in 
credit contracts. In this vein, the Report’s options, endorsed by the Government, 
include proposals to empower consumers by:  

• transforming the approach to informing and educating consumers 

• enabling consumers or groups of consumers to challenge unjust conduct 

• making better processes available to consumers seeking to resolve disputes. 
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It is also incumbent on mainstream credit providers to embrace their corporate social 
responsibilities by making credit available to consumers who may otherwise be 
financially excluded. Some credit providers have already moved to recognise these 
responsibilities. This is welcome, but a lot more is needed if all consumers who 
potentially face financial stress are to be included. Research carried out for the 
Review suggests that hundreds of thousands of Victorians are potentially susceptible 
to episodes of financial stress serious enough for them to resort to small amount short- 
term cash borrowing, inevitably at high cost.  

How can the effectiveness, efficiency and fairness of credit regulation be 
enhanced? 
The Report concluded that credit regulation does not need a fundamental overhaul, 
but important improvements do need to be made. Many of the weaknesses in existing 
regulation can be overcome with minimal disruption. Credit reporting regulation, for 
example, has been governed by the Commonwealth since the early 1990s, which 
should help to ensure national consistency. As the Report observes, however, there 
are remnant credit reporting provisions in the Victorian Credit Reporting Act 1978 
and these should be repealed. 

Responsible lending practices are one key to preventing consumer over-indebtedness. 
The Report proposes crystallising this by shifting emphasis from the ‘roundabout’ 
approach in the Consumer Credit Code to an active obligation on credit providers to 
lend responsibly. The Government recognises the importance of responsible lending 
practices and will continue to work with the Ministerial Council on Consumer Affairs 
to reach a national solution. 

A Fairer Victoria, the Government’s 2005 social policy statement, spoke of the need 
to tackle predatory lending. The importance of this cannot be sufficiently stressed. 
Predatory lending is destructive, targeting consumers who are excluded from 
mainstream credit and therefore often have little, if any, option but to borrow on 
unfair or ‘unsafe’ terms. The Government is responding to this by working actively 
with the Ministerial Council on Consumer Affairs to determine the best response to 
the impact of very high fees and charges, improving the targeting of compliance and 
enforcement, and making the remedies for breaching the law more effective and 
flexible. Better compliance and enforcement protects consumers without increasing 
the obligations on business. The Report’s options include enabling the Director of 
Consumer Affairs Victoria to pursue the public interest more effectively by taking 
representative actions and actions in his or her own right, and giving the Director 
access to a suite of flexible remedies consistent with those available in other areas of 
fair trading. The Report options also propose enhancing the credit provider 
registration scheme in Victoria and bringing credit contracts within the ambit of the 
unfair contract terms protections in the Fair Trading Act 1999. 

The cost of credit is a serious problem for consumers in some market segments. Small 
amount cash loans, for example, often come at a very high price, with flat rates of 
$25-$35 per $100 borrowed not uncommon and sizeable fees payable where the loan 
is repaid late or rolled over. While the size of the small amount credit market is 
difficult to measure, research for the Review conservatively suggests that this 
market’s annual turnover in Victoria is approximately $25 million. The research 
identified about 140 payday-style small amount lenders, scattered through 
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metropolitan, regional and rural Victoria. But very high fees and charges are not 
confined to small amount cash loans – hundreds of thousands of people use 
mainstream credit cards with large ‘default’ fees for failing to make monthly 
repayments on time or exceeding the credit limit, while specialist lenders who target 
‘non-conforming’ consumers or engage in solicitor lending sometimes charge a 
percentage of the principal as an upfront establishment fee, irrespective of the amount 
borrowed.  

Concerns about the costs of credit have triggered a departure from national uniformity 
of credit regulation. New South Wales has placed a ceiling on the total cost of 
consumer credit, which the ACT has followed and others are contemplating. The 
Victorian Government, however, does not believe that this sort of market intervention 
is warranted if better tools are available. It is recognised that Victoria’s ceiling on the 
annual percentage rate of interest for credit is ineffective, since it does not capture 
fees and charges. However, the solution does not necessarily lie in re-engineering the 
ceiling.  

The Government favours revisiting the power of consumers to challenge 
unconscionable fees and charges. This, coupled with a concerted campaign to ensure 
that vulnerable and disadvantaged consumers have access to affordable small amount 
credit will buffer consumers from the debt spiral. The 2006/07 Budget set aside $4.7 
million for No Interest Loan Schemes (NILS) in Victoria, while the National 
Australia Bank (NAB) has pledged $3.3 million in loan capital for the expansion of 
NILS in Victoria. The ANZ Bank is piloting a tailored loan product for low-income 
consumers. The Government will monitor the effectiveness of the holistic approach to 
addressing the cost of credit in this Response, look at the outcomes of the interest-
plus-fees cap in other jurisdictions, and review the ceilings in Victoria in that light.  

How can assistance to vulnerable and disadvantaged consumers be targeted?  
For some consumers, borrowing money on commercial terms – even for necessities – 
will in the longer term propel them into a debt spiral where they are never able to 
repay the loan, let alone the interest and other charges. These consumers need welfare 
assistance rather than resorting to the small amount cash lending market.  

The Government acknowledges the need to act without delay and, as outlined above, 
has allocated $4.7 million to expand and coordinate NILS across Victoria. This is part 
of a joined-up Government approach, which has seen Consumer Affairs Victoria and 
the Department for Victorian Communities collaborate to tackle financial exclusion in 
low-income and disadvantaged Victorian communities. 

The Report points clearly to the need to provide financial counselling not only for 
consumers in financial crisis, but also for those who are financially stressed. This 
means finding ways to offer counselling earlier. The Government accepts that there is 
a major issue for the financial counselling sector – the need to standardise the quality 
of financial counselling – and allocated $600,000 in the 2006/07 Budget for training 
financial counsellors to address the needs of consumers suffering financial hardship 
and struggling to pay energy bills.  
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Government approach 
Overall the Government’s Response to the Consumer Credit Review focuses on 
making the credit market work more effectively and imposing only the minimum 
regulatory burden. Where possible non-regulatory approaches have been pursued such 
as information and education, industry cooperation, Government funding and 
research. Other proposals make existing regulation more effective, for example by 
improving the capacity to target monitoring and enforcement rather than significantly 
expanding regulatory requirements. The Government also considered opportunities to 
simplify or remove unnecessary regulation. It will repeal the Credit Reporting Act 
1978 and move to have business purpose declarations deregulated.  

Much of the current regulation of consumer credit is national and Victoria has 
strongly supported nationally consistent credit regulation throughout its development 
and implementation. Victoria actively participates in nationally co-operative 
administration of the Consumer Credit Code and in efforts to enhance its effectiveness 
as new issues emerge. Victoria has chaired the Uniform Consumer Credit Code 
Management Committee since 2003.  

The Report reiterated the need for national consistency and proposed many of its 
options be pursued through national processes. Consistent with the Report, the 
Government strongly supports maintaining regulatory consistency among 
jurisdictions wherever possible and practicable. It also recognises that in isolated 
cases, action by individual jurisdictions may be necessary because an appropriate and 
timely national response is not possible. 

This document reflects the Government’s in-principle response to the Report, 
recognising that the detail of some of the proposals may vary as they are developed 
and refined. A number will be affected by the outcomes of national processes and 
others will be subject to more rigorous cost-benefit analysis through regulatory impact 
or business impact processes. Consistent with the 2006/07 Budget announcements, 
these processes will involve consideration of opportunities to balance any 
administrative burden on business with a corresponding reduction in burden 
somewhere else. The final reforms will be developed to balance the needs of credit 
consumers and credit providers alike. 
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Summary of Options and Responses 
Option 5.1 
Government should further investigate 
options for providing funding for No 
Interest Loan Schemes (NILS) run by 
community agencies in Victoria. 

Supported 
The Government fully supports Option 
5.1. In recognising that not all Victorians 
have adequate income or savings to 
purchase essential household items or 
services, the Government considers it 
vital that NILS are more readily available 
to prevent disadvantaged consumers 
falling into a debt trap.  
The Government has committed $4.7 
million from the 2006/07 Budget to 
expand and coordinate NILS throughout 
Victoria. This is in addition to a $400,000 
grant in 2005 to support NILS, including 
a specific NILS for women leaving prison 
or fleeing domestic violence. 

Option 5.2 
Bank and non-bank credit providers 
operating in Victoria should provide 
vulnerable and disadvantaged consumers 
with more access to low-cost, small 
amount short-term credit. Accordingly, a 
Summit should be convened to explore 
ways to promote and encourage bank and 
non-bank lenders to provide more access 
to low-cost, small amount short-term 
credit. 

Supported 
The Government agrees that bank and 
non-bank credit providers should provide 
more affordable small amount short-term 
credit to vulnerable and disadvantaged 
consumers to help them avoid over-
indebtedness. In the Government’s 2005 
social policy statement A Fairer Victoria, 
a commitment was made to work with 
business to improve access to affordable 
finance for disadvantaged groups. 
Supported in principle 
The Government considers that a Summit 
in 2007 for credit providers and other key 
stakeholders involved in funding, 
managing and regulating affordable small 
amount loan schemes would be timely. 
The Summit would be developed in 
consultation with stakeholders and 
against a backdrop of wider approaches 
to increasing financial inclusion in 
Victoria. It could seek to identify 
practical ways to encourage greater 
mainstream credit provider involvement 
in affordable small amount loans and 
reducing or eliminating barriers to that 
involvement. 

Option 5.3 
To address the cost of credit, all fees and 

Supported in principle 
The Government notes this Option in the 
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charges should be reviewable on the 
ground of ‘unreasonableness’, which 
would include reference to the underlying 
costs of service provision as the principal 
criterion for assessment and a direction 
that in the case of default fees or charges, 
prima facie, unreasonableness occurs 
where they exceed cost recovery.  
Government Consumer Agencies should 
be able to bring proceedings to challenge 
unjust transactions, ‘unconscionable’ 
interest and unreasonable fees and 
charges. 

Report of the Consumer Credit Review. 
Historically, governments have been 
concerned about the potential for some 
credit fees and charges to be set 
inappropriately high, particularly 
affecting vulnerable and disadvantaged 
consumers. Competition between lenders, 
while constraining many aspects of the 
cost of credit, has proven inadequate for 
some types of charges in some sectors of 
the market. Further work is needed, 
however, to determine the best way to 
redress this problem, balancing 
acceptable levels of consumer protection 
with minimising the cost to business. 
Given that credit is a national market, 
these questions should be progressed 
nationally, including by means of the 
preparation of regulatory impact 
assessment material. Victoria will work 
actively through the Ministerial Council 
on Consumer Affairs with a view to 
reaching a national solution. 
 

Option 5.4 
Prohibit credit providers from accepting 
household goods as security for 
consumer credit. 

Supported 
The Victorian Government will actively 
work through the Ministerial Council on 
Consumer Affairs to amend the 
Consumer Credit Code to prohibit 
accepting household goods as security 
unless the credit directly funded the 
purchase of that good. 
 

Option 5.5 
Consumer credit resulting from the use of 
promissory notes (and other bill 
facilities) should be regulated by the 
Consumer Credit Code. 

Supported 
The Government is concerned about the 
rise in promissory note lending. It is a 
means of avoiding the obligations of the 
Consumer Credit Code. The Government 
will actively work through the Ministerial 
Council on Consumer Affairs to bring 
promissory notes and other bill facilities 
within the Code. 
 

Option 5.6 
The conclusive presumption accorded to 
‘business purpose declarations’ should 
no longer be available. 

Supported 
The Government supports this proposal 
to remove unnecessary regulation and 
end the manipulation of business purpose 
declarations (BPDs) by credit providers 
(and their agents and brokers) to avoid 
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the application of the Consumer Credit 
Code. The Government will actively 
work through the Ministerial Council on 
Consumer Affairs to amend the Code and 
Regulations to remove the conclusive 
presumption accorded to prescribed 
business purpose declarations. 
 

Option 6.1 
Amend section 23 of the Fair Trading Act 
1999 (Vic.) so it applies to unsolicited 
credit card limit increases – not just 
unsolicited credit cards. Credit providers 
should be permitted to make provisional 
offers to their customers but the customer 
would have to positively elect the credit 
limit or increased credit limit they 
require. 

Supported 
Subject to the outcome of the business 
impact assessment process, the 
Government will amend section 23 of the 
Fair Trading Act 1999 so that consumers 
must nominate a credit card limit to the 
credit provider. The credit provider may 
offer a maximum credit limit but should 
tell the consumer to consider their 
circumstances and that they may elect a 
lower limit or refuse the offer.  
 

Option 6.2 
Victoria should request the Ministerial 
Council on Consumer Affairs to develop 
as a priority an amendment to the 
Consumer Credit Code that would: 
• place a positive obligation on credit 

providers to adequately assess 
consumers’ capacity to repay credit, 
and to assess the consumer’s capacity 
to pay any increase in the amount of 
credit or in the credit limit by the 
same method it uses for new 
applicants for credit (and for the 
avoidance of doubt, behavioural 
scoring alone would not be sufficient) 

• provide explicitly for a remedy that 
the credit contract is unenforceable to 
the extent it imposes a liability on the 
consumer beyond that which is 
appropriate. 

In the event of undue delay, Victoria 
should proceed by amending the Fair 
Trading Act 1999. 

Supported in principle 
Further work is needed to determine 
whether credit providers should be 
obliged to consider the impact on 
borrowers when they extend credit.  
Any regulatory changes on the 
requirement to consider borrowers’ 
capacity to pay should be nationally 
agreed and implemented. Victoria will 
work actively through the Ministerial 
Council on Consumer Affairs, including 
by means of the preparation of regulatory 
impact assessment material, to reach a 
national solution. The Government notes 
the Ministerial Council on Consumer 
Affairs’ September 2006 communiqué on 
this issue, which states: 

‘Ministers welcomed the initiative 
of the Australian Bankers 
Association to introduce best 
practice guidelines in relation to 
increasing credit card limits. 
However, Ministers continued to be 
concerned about the lending 
practices of some credit providers 
and credit card issuers in granting 
excessive amounts of credit to the 
most vulnerable consumers and 
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have called for options for dealing 
with this issue to be developed.’ 

 
Option 6.3  
To better inform consumers about credit 
card limit increases, Victoria should 
request the Ministerial Council on 
Consumer Affairs to develop as a priority 
an amendment to the Consumer Credit 
Code that would require credit providers, 
in making provisional offers to increase 
credit limits on continuing credit 
contracts, to give customers details of: 
• the minimum repayment on the 

current limit if it is fully drawn 
• the minimum repayment if the limit is 

increased to the amount in the 
provisional offer 

• the time it would take to repay the 
current limit if it is fully drawn 

• the time it would take to repay the 
proposed limit if it is fully drawn, 
based on the amount in the 
provisional offer. 

In the event of undue delay and where 
practicable, Victoria should proceed by 
amending the Fair Trading Act 1999. 
 

Supported 
To enable consumers to make better 
decisions about credit card limit 
increases, the Government will actively 
work through the Ministerial Council on 
Consumer Affairs to amend the 
Consumer Credit Code so that credit 
providers, in making provisional offers to 
increase credit limits on credit cards, give 
consumers details of: 
• the minimum repayment on the 

current limit if it is fully drawn 
• the minimum repayment if the limit 

is increased to the amount in the 
provisional offer 

• the time it would take to repay the 
current limit if it is fully drawn 

• the time it would take to repay the 
proposed limit if it is fully drawn, 
based on the amount in the 
provisional offer. 

The Ministerial Council on Consumer 
Affairs process will involve the 
preparation of regulatory impact 
assessment material. 
 

Option 6.4 
To better inform consumers about a new 
credit card, Victoria should request the 
Ministerial Council on Consumer Affairs 
to add to its proposals on mandated pre-
contractual disclosure on continuing 
credit contracts, details of the time it 
would take to repay the credit limit if it is 
fully drawn based on minimum 
repayments. 

Supported 
The Government will actively work 
through the Ministerial Council on 
Consumer Affairs to achieve simpler and 
more useful pre-contractual disclosure 
about credit limits. The Ministerial 
Council on Consumer Affairs process 
will involve the preparation of regulatory 
impact assessment material. 
 

Option 6.5 
To improve meaningful ongoing 
disclosure, Victoria should request the 
Ministerial Council on Consumer Affairs 
to amend the Consumer Credit Code to 
provide for credit card health warnings 
on all credit card account statements, 
including how long it will take to repay 

Partially supported 
The Government will actively work 
through the Ministerial Council on 
Consumer Affairs to amend the Code so 
that credit card statements must contain a 
standard plain English warning of the 
consequences of making only minimum 
repayments. The Government will also 
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the current limit if it is fully drawn and 
only the minimum payments are made. 

work with credit providers to encourage 
them to provide further information to 
consumers on credit card statements. The 
Ministerial Council on Consumer Affairs 
process will involve the preparation of 
regulatory impact assessment material. 
 

Option 6.6 
Further research into credit advertising 
practices and standards should be 
commissioned and the Ministerial 
Council on Consumer Affairs should use 
this research to examine the effectiveness 
of the current Consumer Credit Code 
provisions regarding advertising. 

Supported 
The Government agrees that it is 
important that advertising and marketing 
practices do not undermine industry and 
government initiatives to foster 
responsible consumer behaviour. It 
supports research into the link between 
credit advertising and responsible use of 
credit, leading to consideration by the 
Ministerial Council on Consumer Affairs 
of strategies to address any identified 
problems. 
 

Option 7.1 
The Sale of Land Act 1962 (Vic) should 
be simplified to make the vendor finance 
protections it offers more accessible. 

Supported 
The Government will simplify the 
expression of the protections in the Sale 
of Land Act 1962 for vendor terms 
purchasers to ensure their effectiveness.  
 

Option 7.2 
Extend the unfair contract terms 
provisions in Part 2B of the Fair Trading 
Act 1999 (Vic) to apply to vendor finance.

Supported 
The Government considers that the 
problems faced by consumers who enter 
into vendor finance arrangements warrant 
applying the unfair contract terms 
provisions in Part 2B of the Fair Trading 
Act 1999 without delay. This is a targeted 
first step in ensuring that credit is offered 
to consumers on fair terms. The second 
step involves bringing all other credit 
contracts under the umbrella of the unfair 
contract terms protections in the Fair 
Trading Act. This is discussed separately 
under Option 9.1.  
 

Option 7.3 
Extend specific residential tenancies 
protections to consumers who enter into 
‘rent-to-buy’ contracts. 

Supported 
The Government recognises the 
importance of providing tenancy 
protections to consumers who enter into 
rent-to-buy arrangements and will 
investigate ways to provide greater 
protection to these consumers. 
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Option 7.4 
The Ministerial Council on Consumer 
Affairs should use this Review and the 
Australian Securities and Investments 
Commission’s report ‘Equity Release 
Products’ as the starting point for an 
analysis of the need for, and nature of, 
additional consumer protection in 
relation to reverse mortgages. At a 
minimum this should include a 
prohibition on negative equity and a 
requirement that consumers receive a 
comprehensive information statement 
covering distinctive features of reverse 
mortgages such as interest capitalisation. 
 

Supported 
The Government will ask the Ministerial 
Council on Consumer Affairs to enhance 
protection for consumers who are 
considering or have entered into equity 
release contracts, such as reverse 
mortgages. 
 

Option 8.1 
There should be nationally consistent 
regulation of finance and mortgage 
broking. 

Supported 
The Government gave its support to 
nationally consistent regulation of finance 
and mortgage broking in 2003 when a 
national process was agreed to achieve 
this. The consistent evidence of continued 
problems in the market, the heavy 
reliance on commission-based 
remuneration, and the ever-increasing 
diversification and complexity of the 
market reinforce that decision. The 
Government will work with other states 
and territories to fast-track the 
completion of this project.  
 

Option 8.2 
Brokers should be required to tell 
consumers what type of service they 
provide: 
• transaction-only broking  
• information about the credit products 

the broker deals in 
• advice about competing credit 

products and credit providers. 
 

Not supported 
The Government believes that, at this 
stage, it is not clear that it would be 
possible to develop a simple and effective 
badging scheme.  
 

Option 9.1 
Victoria should work through the 
Ministerial Council on Consumer Affairs 
to achieve a national legislative 
framework dealing with unfair contract 
terms in consumer contracts, including 
consumer credit contracts.  
In the event of undue delay, Victoria 

Supported 
In order to address the existence of unfair 
terms in consumer credit contracts, the 
Government strongly supports the 
application of unfair contract terms 
legislation to consumer credit contracts 
by removing the current exemption in 
Part 2B of the Fair Trading Act 1999. 
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should proceed to apply Part 2B of the 
Fair Trading Act 1999 to consumer credit 
contracts. 

This position is supported by the national 
working party on unfair contract terms 
established by the Ministerial Council on 
Consumer Affairs. 
Consumer Affairs Victoria will consult 
with industry, consumer groups and other 
regulatory agencies to develop and 
publish guidelines on the application of 
Part 2B of the Fair Trading Act 1999 to 
specific consumer credit contract terms. 
Industry should be given adequate lead 
time to amend contracts (if necessary) 
before Part 2B is applied. The 
Government does not intend the 
implementation of this Option to have 
retrospective effect.  
Special considerations apply to vendor 
terms contracts. The Government 
supports applying unfair contract terms 
protections to consumers with vendor 
terms contracts as a targeted first step 
(see Option 7.2) in ensuring that credit is 
offered to consumers on fair terms. 
 

Option 10.1 
Consumer Affairs Victoria should 
develop targeted information and 
education strategies, using social 
marketing principles where appropriate, 
for:  
• seniors – targeting alternative 

housing finance products (including 
equity release products) 

• consumers from disadvantaged 
households – targeting safe and 
affordable small amount credit  

• young persons – targeting rights and 
responsibilities when using credit, 
including continued support for the 
Consumer Education in Schools 
program. 

Supported 
The Government strongly supports 
improving the effectiveness of 
information and education strategies by 
increasing the extent to which they are 
based on sound research and are part of 
an integrated set of policies targeted at 
achieving relevant behavioural change. 
The Government is concerned that some 
older Victorians may be committing to 
credit products, such as reverse 
mortgages, irrespective of whether they 
are in the consumer’s best interests. More 
sophisticated approaches are desirable to 
inform and educate senior Victorians on 
the use of equity release products, the 
way in which problems arise, and how 
they could be avoided. 
 

Option 11.1 
Require information to be reported to the 
Business Licensing Authority at the time 
of registration and be updated in annual 
statements. This could include 

Supported 
Currently the only information registered 
credit providers supply to the Business 
Licensing Authority is their name and 
trading address. The Government agrees 
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information on the products and services 
that the credit provider offers, whether 
providers take security, the size of their 
business, whether they operate in other 
Australian jurisdictions, their use of 
finance brokers and details of the 
alternative dispute resolution scheme to 
which they belong. 
 

that well-targeted data collection can 
greatly increase the efficiency and 
effectiveness of information campaigns 
and compliance monitoring, with the 
additional prospect of assisting 
consumers to make good decisions.  
 

Option 11.2 
There should be public access to the data 
collected from any expanded reporting 
requirements, to assist consumers in their 
selection of credit provider. Information 
on registered credit providers should be 
available online in a searchable 
database. 

Partially supported 
The Government agrees that appropriate 
information about credit providers should 
be available online in a searchable 
database. At the very least, the 
information made public should include 
the name and contact details of registered 
credit providers and the alternative 
dispute resolution scheme to which they 
belong. However, it is neither necessary 
nor appropriate that all the information 
provided to the Business Licensing 
Authority would be disclosed to the 
public.  
 

Option 11.3 
Victoria should enhance the registration 
scheme for credit providers, with the 
following features: 
• credit providers must be registered 

and affirm that they meet the 
eligibility criteria when they first 
register and in subsequent annual 
statements 

• eligibility criteria similar to those 
applying to second-hand dealers and 
pawnbrokers, to be administered on a 
negative licensing basis 

• credit providers that do not meet the 
eligibility criteria are not entitled to 
be registered 

• where it is ascertained that a 
registered credit provider misled the 
Business Licensing Authority about 
eligibility or there is a subsequent 
event that triggers ineligibility, the 
registration should be revoked, with a 
right of review to the Victorian Civil 
and Administrative Tribunal 

• the Business Licensing Authority 

Partially supported 
The Government considers that credit 
providers should be covered by an 
enhanced registration scheme. The 
registration scheme should minimise the 
obligations on credit providers that meet 
the conditions for registration, but still 
provide tools to exclude providers that do 
not meet these conditions.  
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should be empowered to impose 
conditions on a registration. 

Option 11.4 
Introduce registration fees to cover the 
costs of administering, monitoring and 
enforcing the regulation affecting credit 
providers. 

Supported 
The Government supports the 
introduction of fees for administering, 
monitoring and enforcing the enhanced 
registration scheme for credit providers 
on a cost recovery basis. 
 

Option 12.1 
Financial counselling services should 
include early intervention counselling as 
well as counselling for consumers in 
financial crisis. 

Supported  
The Government agrees in principle that 
earlier intervention would help mitigate 
financial detriment and assist individuals 
and families to gain better control of their 
financial situation before a crisis point is 
reached. Consumer Affairs Victoria will 
work with financial counselling services 
to get a better understanding of the 
problems vulnerable and disadvantaged 
consumers experience with credit and 
produce educational materials that 
financial counsellors can use in existing 
local educational activities. 
 

Option 12.2 
Financial counsellors should meet 
benchmarked quality standards to ensure 
optimum outcomes for consumers are 
achieved. 

Supported 
The Government supports the 
development and implementation of 
minimum quality standards for financial 
counselling. Given the complex and para-
legal nature of financial counselling, 
which involves negotiating about 
substantial amounts of money and 
significant personal assets, bad or 
inappropriate advice can have serious 
consequences for service users.  
 

Option 12.3 
Require credit providers in Victoria to 
subscribe to an approved alternative 
dispute resolution scheme. 

Supported 
The Government supports legislating to 
require all providers of consumer credit 
in Victoria to subscribe to an alternative 
dispute resolution (ADR) scheme. The 
Government recognises that much of the 
industry is already covered by ADR. The 
main gap is providers of short-term small 
amount credit. Consumer Affairs Victoria 
will work with small amount lenders to 
ensure there is an ADR scheme that can 
accommodate this sector, guarantees high 
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quality dispute resolution processes, and 
collects and publishes dispute data to 
assist in identifying and redressing 
systemic problems. 
 

Option 12.4 
Credit providers in Victoria must 
establish a dispute resolution mechanism 
which provides that: 
• a written policy and procedure for 

dispute resolution is in place 
• consumers are fully informed of the 

dispute resolution mechanism and the 
policy and procedure document is 
readily available to all consumers at 
all times 

• records are maintained of disputes 
with details of actions and 
resolutions. 

Supported 
The Government supports having 
mandatory internal dispute resolution 
(IDR) requirements for all providers of 
consumer credit. 
 

Option 13.1 
Repeal the Credit Reporting Act 1978 
(Vic). 

Supported 
Consistent with the Government’s 
commitment to reducing the regulatory 
burden on business and in light of the fact 
that the Privacy Act 1988 (Cth), which is 
national, covers most aspects of credit 
reporting provisions, the Government 
supports the repeal of the Victorian 
Credit Reporting Act 1978. 
 

Option 13.2 
There should be no move to implement a 
positive credit reporting scheme while 
substantial questions remain about 
whether the benefits outweigh the costs. 
Further research and analysis to be 
commissioned by the Review will promote 
informed and balanced policy decisions. 

Partially supported 
The Government agrees that at this stage 
there is insufficient evidence to 
demonstrate that the benefits of 
introducing positive credit reporting 
clearly outweigh the costs. Further 
research and analysis is more 
appropriately undertaken by the 
Commonwealth.  
 

Option 14.1 
Consumers should be able to bring group 
proceedings for matters under sections 
70 (“Court may reopen unjust 
transactions”) and 72 (“Court may 
review interest and other charges”) of the 
Consumer Credit Code. 
 

Supported 
The Government agrees that to enhance 
consumer enforcement of the Code, 
relevant Victorian legislation should be 
amended to allow consumers to bring 
group proceedings in relation to unjust 
contracts and unconscionable conduct.  
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Option 14.2 
The Director of Consumer Affairs 
Victoria should be able to institute and 
defend actions on behalf of consumers in 
all proceedings under the Consumer 
Credit Code, whether in the Victorian 
Civil and Administrative Tribunal or the 
courts. 

Supported 
The Government agrees to amend the 
relevant legislation to allow the Director 
of Consumer Affairs Victoria to institute 
and defend actions on behalf of 
consumers in all proceedings under the 
Consumer Credit Code. This is consistent 
with the powers that already apply in 
respect of other consumer transactions as 
covered by the Fair Trading Act 1999.  
 

Option 14.3 
The Director of Consumer Affairs 
Victoria should have the ability to bring 
proceedings in his or her own right 
involving multiple contracts or a class of 
contracts under sections 70 and 72 of the 
Consumer Credit Code. 

Supported 
The Government will actively work 
through the Ministerial Council on 
Consumer Affairs to amend the 
Consumer Credit Code to enable 
Consumer Affairs Victoria and other 
Government Consumer Agencies to bring 
actions under sections 70 and 72 of the 
Consumer Credit Code.  
 

Option 14.4 
The Ministerial Council on Consumer 
Affairs should be asked to examine 
whether under the Consumer Credit 
Code: 
• courts and tribunals should be able to 

consider ordering a reduction of loan 
principal in cases where lending 
practices are inappropriate and 
unfairness has resulted  

• there should be specific statutory 
consequences for certain breaches - 
for example, specific right to return of 
a vehicle that has been illegally 
repossessed 

• courts and tribunals should be able to 
direct that some or all of the penalty 
awarded against a credit provider 
should be payable to consumers, in 
civil penalty cases where the 
consumer is not the applicant  

• further general provisions should 
apply setting out the range of orders 
which may be made against persons 
found to have contravened the 
Consumer Credit Code, including 
damages, compensation and other 

Supported 
The Government will actively work 
through the Ministerial Council on 
Consumer Affairs to assess the 
effectiveness of current consumer 
remedies under the Code, including 
whether courts or tribunals should have 
the following powers: 
• to direct that money awarded as the 

result of a civil penalty action 
commenced by a Government 
Consumer Agency may be payable 
to the consumers affected  

• general purpose remedial orders 
including damages or compensation 

• specific remedies not currently 
available, such as an order for the 
return of goods that have been 
illegally repossessed. 
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remedial orders. 
Option 14.5 
The powers in the Fair Trading Act 
relating to injunctions, enforceable 
undertakings and publicity orders should 
be extended and applied to the Consumer 
Credit (Victoria) Act and the Consumer 
Credit Code. 

Supported 
Remedies in the Fair Trading Act 1999 
should be applicable to breaches of credit 
legislation as a cost-effective means of 
addressing consumer problems quickly 
and effectively. 
 

Option 14.6 
Victoria should ask the Ministerial 
Council on Consumer Affairs to amend 
the Consumer Credit Code to allow 
interim orders to be obtained in all 
Consumer Credit Code proceedings to 
prohibit payment of money or transfer of 
other property and to consider other 
interim orders. 

Supported 
The Government will actively work 
through the Ministerial Council on 
Consumer Affairs to amend the 
Consumer Credit Code to enable interim 
orders to prohibit the payment of money 
or transfer of other property, and to 
consider other interim orders. 
 

Option 14.7 
 Allow the Director of Consumer Affairs 
Victoria to choose to bring proceedings 
under the Consumer Credit Code in 
either the courts or the Victorian Civil 
and Administrative Tribunal. 

Supported 
The Government agrees it is important 
that the most appropriate forum hear 
consumer credit proceedings and that the 
current allocation of jurisdiction may not 
always achieve an efficient outcome. The 
Consumer Credit (Victoria) Act 1995 will 
be amended to allow the Director of 
Consumer Affairs Victoria to issue 
proceedings in the courts rather than in 
the Victorian Civil and Administrative 
Tribunal (VCAT) if it is in the public 
interest to do so, depending on the nature, 
circumstances and complexity of the case 
the Director wishes to bring.  
 

Option 14.8 
Increase the size of the criminal penalties 
in the Consumer Credit Code. 

Supported 
The Government agrees that since the 
penalties in the Consumer Credit Code 
have remained the same for almost 10 
years, it is timely that the Ministerial 
Council on Consumer Affairs reviews the 
level of penalties and will ask the Council 
to do so as a matter of priority. This will 
ensure that the penalties for credit 
offences remain in line with the penalties 
for offences under other fair trading laws 
and provide enhanced incentives for 
compliance by credit providers.  
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Option 5.1 
Government should further investigate options for providing funding for No Interest 
Loan Schemes (NILS) run by community agencies in Victoria. 

Supported  

The Government fully supports Option 5.1. In recognising that not all Victorians 
have adequate income or savings to purchase essential household items or services, 
the Government considers it vital that NILS are more readily available, to prevent 
disadvantaged consumers falling into a debt trap.  

The Government has committed $4.7 million from the 2006/07 Budget to expand 
and coordinate NILS throughout Victoria. This is in addition to a $400,000 grant in 
2005 to support NILS, including a specific NILS for women leaving prison or 
fleeing domestic violence. 

The new Government funding will establish 77 additional NILS providers and 
provide up to 4,000 additional NILS loans across Victoria. The program will be 
delivered by Good Shepherd Youth and Family Services, in partnership with 
Government and the National Australia Bank (NAB). The NAB is committing $3.3 
million in loan capital to the expansion of NILS in Victoria. 

NILS have been available in Victoria for over 20 years, but on a limited basis. They 
are not a commercial product, instead catering for disadvantaged consumers. For 
these people, saving money for unexpected expenses or raising the money to buy 
essential household items can be extremely difficult, if not impossible. For many 
within this group, paying even low rates of interest on a small loan can be difficult.  

In the 2004/05 financial year Victorian community groups lent approximately 
$500,000 to 850 families through the Good Shepherd Youth and Family Services 
accredited NILS program. Many submissions to the Consumer Credit Review 
recognised the need for and supported Government involvement in expanding NILS 
funding to reach more consumers and more localities.  

The Government recognises that NILS provide vulnerable and disadvantaged 
consumers with a proactive approach to solving their financial problems. In addition 
to access to finance, the agencies managing NILS routinely provide financial literacy 
education and offer counselling services. NILS administration costs and default rates 
are low. Most repayments are made automatically through the Centrelink and 
participants also get active support from the community agency delivering the NILS 
loan. NILS recipients gain valuable experience in financial processes and can use 
their payment record on the NILS loan to support future loan applications in the 
mainstream credit market. NILS give people the experience, knowledge and skills to 
engage safely with the broader financial services sector. For all these reasons, NILS 
have proven very successful. 

The new Government and industry funding for NILS will be implemented and co-
ordinated through the Department for Victorian Communities in association with 
Good Shepherd Youth and Family Services and the NAB.  
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Option 5.2 
Bank and non-bank credit providers operating in Victoria should provide vulnerable 
and disadvantaged consumers with more access to low-cost, small amount short-term 
credit. Accordingly, a Summit should be convened to explore ways to promote and 
encourage bank and non-bank lenders to provide more access to low-cost, small 
amount short-term credit. 

Supported 

The Government agrees that bank and non-bank credit providers should provide 
more affordable small amount short-term credit to vulnerable and disadvantaged 
consumers to help them avoid over-indebtedness. In the Government’s 2005 social 
policy statement “A Fairer Victoria”, a commitment was made to work with 
business to improve access to affordable finance for disadvantaged groups. 

Supported in principle 

The Government considers that a Summit in 2007 for credit providers and other key 
stakeholders involved in funding, managing and regulating affordable small 
amount loan schemes would be timely. The Summit would be developed in 
consultation with stakeholders and against a backdrop of wider approaches to 
increasing financial inclusion in Victoria. It could seek to identify practical ways to 
encourage greater mainstream credit provider involvement in affordable small 
amount loans and reducing or eliminating barriers to that involvement. 

The small amount short-term credit market is diverse. It includes NILS, small amount 
loans provided by mainstream lenders and payday lending. For vulnerable and 
disadvantaged consumers a high-cost payday loan may provide immediate relief for 
outstanding debts but have adverse consequences in the longer term. Research 
undertaken for the Consumer Credit Review counted 139 providers of payday loans in 
Victoria, with loan amounts averaging $200, repaid through direct debit. The current 
size of this payday lending market is estimated at $25 million per annum. To assist 
those consumers looking for more affordable credit than the high-cost small amount 
loans offered by payday lenders, mainstream credit providers should be encouraged to 
offer affordable small amount loans to vulnerable and disadvantaged consumers. 

Mainstream credit providers are slowly developing affordable small amount loans. 
The NAB, in partnership with Good Shepherd Youth and Family Services, the Bank 
of Bendigo, in partnership with the Brotherhood of St Laurence, and the ANZ Bank, 
in partnership with the Brotherhood of St Laurence, have designed and implemented 
loan schemes that offer small amount cash loans at more affordable rates than other 
providers in the small amount cash lending market. A key feature of these schemes is 
the co-operation between mainstream lenders with access to capital and community 
agencies with the skills to support and identify vulnerable and disadvantaged 
borrowers with good prospects of making repayment. 

This co-operation between the community and finance sectors is essential to the 
success of current programs. Community organisations have expertise in dealing with 
vulnerable and disadvantaged consumers; banks and other mainstream credit 
providers have expertise in the provision of credit.  
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To be sustainable, affordable small amount loan schemes require sufficient lending 
volume, adequate interest income, and low default rates so they can continue 
indefinitely without capital ‘top-up’. Notably, none of the extant schemes expect to 
make a profit, though they are designed to be sustainable.  

These affordable small amount loan schemes could be viewed as an exercise in 
corporate social responsibility. It has been argued that the duty owed by many 
mainstream lenders to their shareholders will discourage them from offering 
affordable small amount loans, or supporting community-based schemes, as it will not 
be profitable. However, there is a legitimate expectation that major banks, with their 
extensive market share and banking licences, should serve the whole community, not 
just their shareholders and profitable customers. Increasingly, consumers prefer to 
deal with companies that are socially responsible, so that programs that assist 
disadvantaged consumers can have commercial benefits by encouraging other 
consumers to choose that lender. In any event, consumers using affordable small 
amount loan schemes are potential prospects for other banking and financial services 
in the future. 

The Summit could explore issues such as how to embed small amount affordable 
credit as a form of corporate social responsibility and look at the feasibility of tax 
incentives for investment in community-based small amount loan schemes. The role 
government can play in maintaining pressure on credit providers to offer affordable 
small amount credit should also be acknowledged. 

Credit unions may be an instructive case study for the Summit because historically 
they were founded on the basis of people in need coming together to form a co-
operative that provided services to members who were otherwise unable to access 
mainstream credit. The fact that some credit unions are owned by their customers 
lends itself to a focus on less profit-oriented lending such as small amount loans. The 
decline in credit unions’ involvement in this area was said in submissions to be a 
result of greater regulatory costs and burdens, rather than any decision not to service 
this market.  

The Federal Parliamentary Joint Committee on Corporations and Financial Services 
recently examined the role of corporate responsibility. The Summit will provide an 
opportunity for the Government to work with mainstream credit providers and 
community agencies to promote greater access to affordable small amount short-term 
credit. 

Option 5.3 
To address the cost of credit, all fees and charges should be reviewable on the ground 
of ‘unreasonableness’, which would include reference to the underlying costs of 
service provision as the principal criterion for assessment and a direction that in the 
case of default fees or charges, prima facie, unreasonableness occurs where they 
exceed cost recovery. 

Government Consumer Agencies should be able to bring proceedings to challenge 
unjust transactions, ‘unconscionable’ interest and unreasonable fees and charges. 
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Supported in principle 

The Government notes this Option in the Report of the Consumer Credit Review. 
Historically, governments have been concerned about the potential for some credit 
fees and charges to be set inappropriately high, particularly affecting vulnerable 
and disadvantaged consumers. Competition between lenders, while constraining 
many aspects of the cost of credit, has proven inadequate for some types of charges 
in some sectors of the market. Further work is needed, however, to determine the 
best way to redress this problem, balancing acceptable levels of consumer 
protection with minimising the cost to business. Given that credit is a national 
market, these questions should be progressed nationally, including by means of the 
preparation of regulatory impact assessment material. Victoria will work actively 
through the Ministerial Council on Consumer Affairs with a view to reaching a 
national solution. 

Option 5.3 attracted a great deal of comment in submissions and other consultation. 
Industry stakeholders opposed making all fees and charges challengeable on the 
ground of unreasonableness. There was most concern about the impact on lenders’ 
flexibility to set a mix of charges if a rigid underlying cost criterion was imposed. 
Consumer advocates supported the introduction of an unreasonableness test for fees 
and charges, provided it is part of a package that includes capping the total cost of 
credit at an effective rate of 48 per cent per annum (inclusive of fees and charges). 
Consumer advocates observe that New South Wales introduced this sort of cap on 1 
March 2006.  

Overall, competition between credit providers, the interest rate cap, and mandatory 
disclosure have proven inadequate to control all excessive fees and charges because 
they do not address the underlying problems of consumers ignoring or 
underestimating the likely impact of fees and charges when they choose between 
credit products, and credit providers taking advantage of consumers’ lack of 
vigilance. 

Two countries with similar credit markets that have undertaken comprehensive 
reviews of credit policy, the United Kingdom and New Zealand, have moved to 
subject fees and charges to a test of “unfairness” and “unreasonableness” respectively. 

The Government considers that capping the total cost of credit is not likely to promote 
the provision of affordable small amount credit on fair terms for vulnerable and 
disadvantaged consumers. The Report of the Consumer Credit Review notes that 
while high-priced credit is a feature of the ‘fringe’ market, it is misconceived to 
conclude that consumers dealing with mainstream credit providers do not also 
encounter high credit costs. Consequently, the policy challenge extends beyond the 
small amount short-term cash lending sector. An independent research paper 
commissioned in conjunction with the Review – Regulating the cost of credit – 
suggests that to effectively cap the array of different credit products available in the 
marketplace would mean a series of variable caps set according to the underlying 
costs of each type of product in each market sector.  

A variable cap system would involve considerable cost to Government and industry, 
establishing and monitoring a set of caps tailored to a variety of credit products and 
market sectors. On the other hand, a single cap on the total cost of credit is a blunt 
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instrument that is incapable of safeguarding all consumers, risks excluding some 
legitimate products from the market, and will propel consumers away from regulated 
credit.  

The Government agrees with the submissions of consumer advocates and regulators 
that whatever standard is applied (if any), it would only work effectively if 
Government Consumer Agencies (GCA), such as Consumer Affairs Victoria, were 
empowered to pursue challenges in their own right rather than leaving this solely up 
to consumers.  

GCAs should use research and consultation with industry to assist credit providers to 
identify areas of concern where the fees and charges appear high or excessive. This 
approach has been used effectively in the United Kingdom by the Office of Fair 
Trading in the Department of Trade and Industry.   

If some form of unreasonableness test or other safety net for fees and charges were to 
be introduced into the Consumer Credit Code, it could replace the existing provisions 
in section 72 of the Code that relate to unconscionable fees and charges, largely 
offsetting any increase in the regulatory burden. 

A national regulatory impact assessment will need to be undertaken in connection 
with exploring the market failure leading to high or excessive fees and charges and 
the level of consumer detriment it causes. The adoption of any policy proposal would 
be subject to that assessment demonstrating that the benefits of the proposal outweigh 
the costs. 

Option 5.4 
Prohibit credit providers from accepting household goods as security for consumer 
credit. 

Supported 

The Victorian Government will actively work through the Ministerial Council on 
Consumer Affairs to amend the Consumer Credit Code to prohibit accepting 
household goods as security unless the credit directly funded the purchase of that 
good. 

Consumers borrowing from small amount cash lenders and lenders marketing 
themselves to financially excluded consumers often find the lender takes security over 
what bankruptcy law defines as ‘household goods’ immune from creditors. The taking 
of security over such household goods is inappropriate and unnecessary, and in any 
event usually legally unenforceable. However, vulnerable and disadvantaged 
borrowers are often unaware of this and so are needlessly exposed to stress.  

Implementation of Option 5.4 should reduce consumer anxiety and remove an unfair 
market practice, without diminishing the availability of credit within the small amount 
lending market where the practice is most prevalent. Implementation of this Option 
will take account of the national project under the auspices of the Council of 
Australian Governments to reform personal property securities law.   
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Option 5.5 
Consumer credit resulting from the use of promissory notes (and other bill facilities) 
should be regulated by the Consumer Credit Code. 

Supported 

The Government is concerned about the rise in promissory note lending. It is a 
means of avoiding the obligations of the Consumer Credit Code. The Government 
will actively work through the Ministerial Council on Consumer Affairs to bring 
promissory notes and other bill facilities within the Code. 

Promissory note lending used to be confined primarily to the business world and high 
net wealth individuals. More recently, it has been adapted for use in the short-term 
small amount cash lending sector, where it has been associated with high costs and 
unfair contracts. Because this form of lending exploits a loophole in the Consumer 
Credit Code, lenders can even take security over the consumer’s salary. 

The practices associated with small amount promissory note lending are a good 
example of the “predatory” lending that A Fairer Victoria pledged to address. Some 
Victorian consumers have discovered to their detriment that the high cost of 
borrowing this way can escalate even further where, for instance, they cannot meet 
their payment obligations on time or in full.  

Removing the loophole which allows promissory notes and other bill facilities to 
avoid the Consumer Credit Code is not a complete answer to the problems that 
vulnerable and disadvantaged consumers encounter, but it is a big step in the right 
direction. There was widespread support for this initiative in submissions and other 
consultation.  

Option 5.6 
The conclusive presumption accorded to ‘business purpose declarations’ should no 
longer be available. 

Supported 

The Government supports this proposal to remove unnecessary regulation and end 
the manipulation of business purpose declarations (BPDs) by credit providers (and 
their agents and brokers) to avoid the application of the Consumer Credit Code. 
The Government will actively work through the Ministerial Council on Consumer 
Affairs to amend the Code and Regulations to remove the conclusive presumption 
accorded to prescribed business purpose declarations. 

BPDs were intended to enable credit providers to ensure that investment credit or 
small business credit, which is outside the Consumer Credit Code, is readily 
identifiable. However, BPDs have allowed some credit providers to deny vulnerable 
and disadvantaged consumers their legitimate Code protection. The provisions in the 
Code in connection with BPDs are not necessary for the effective operation of credit 
contracts. BPDs complicate the paperwork accompanying loans and potentially rob 
vulnerable and disadvantaged consumers of the protections to which they are entitled 
under the Code.  
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The elimination of statutory BPDs along with the conclusive presumption accorded to 
them will not prevent credit providers from obtaining a statement about the loan 
purpose from a consumer. Such a statement will still have evidentiary value for the 
credit provider but will not shackle consumers who unwittingly or under duress or 
undue influence state that the loan is not a consumer loan. Government intends to 
consult with stakeholders in relation to the manner of implementation of Option 5.6.  

Option 6.1 
Amend section 23 of the Fair Trading Act 1999 so it applies to unsolicited credit card 
limit increases – not just unsolicited credit cards. Credit providers should be 
permitted to make provisional offers to their customers but the customer would have 
to positively elect the credit limit or increased credit limit they require. 

Supported 

Subject to the outcome of the business impact assessment process, the Government 
will amend section 23 of the Fair Trading Act 1999 so that consumers must 
nominate a credit card limit to the credit provider. The credit provider may offer a 
maximum credit limit but should tell the consumer to consider their circumstances 
and that they may elect a lower limit or refuse the offer.  

Concern over unsolicited credit card limit increase offers was one of the most 
frequently raised issues during the Review. The Government also notes the rising 
number of complaints to Consumer Affairs Victoria, financial counsellors and 
alternative dispute resolution schemes regarding unsolicited credit card limit increase 
offers, as well as the extent to which consumers are resorting to debt consolidation to 
alleviate credit card debt. 

The Government agrees that some consumers are getting into financial difficulty, not 
only because their personal circumstances change unexpectedly, but also because they 
allow their credit card limit to increase progressively without fully recognising the 
potential cost of such increases, which then encourages them to borrow beyond their 
means. While section 62(3) of the Consumer Credit Code requires the consumer’s 
consent in writing to any increase in the credit limit, market monitoring has shown 
this can mean merely returning a pre-completed form. Currently section 23 of the Fair 
Trading Act prohibits credit providers offering unsolicited credit cards but does not 
extend to unsolicited limit increases on an established card, as it was enacted well 
before current unsolicited limit increase practices were implemented by credit card 
issuers. Credit providers could comply with the proposal in this Option by amending 
their standard limit increase forms. 

Some industry stakeholders pointed out recent initiatives they are implementing, such 
as to screen the people to whom an offer is made (to exclude those on benefits, those 
finding it difficult to make payments and so on) and to encourage consumers to think 
about whether an increase is suitable for them. The Government commends these 
initiatives. However, it notes that because they are voluntary, these approaches vary. 
Some lenders, on average, offer limit increases to more than half of their cardholders 
in any given year. Many consumers are still getting into difficulty.  

The Government agrees that action is necessary to ensure that consumers do not 
automatically accept credit card limits or limit increases when offered and will work 
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with stakeholders to develop self-regulatory approaches so that consumers understand 
that they should carefully consider their circumstances before selecting a limit 
increase. The Government recognises that these offers are a legitimate marketing tool 
and does not consider it necessary to over-regulate by banning credit card limit 
increase offers. 

Concerns were raised by stakeholders about ensuring national uniformity of fair 
trading provisions. The Government considers that national uniformity is desirable. 
Accordingly, in addition to amending the Fair Trading Act, it will promote a similar 
amendment to the fair trading legislation of other jurisdictions by actively working 
through the Ministerial Council on Consumer Affairs.  

Option 6.2 
Victoria should request the Ministerial Council on Consumer Affairs to develop as a 
priority an amendment to the Consumer Credit Code that would: 

• place a positive obligation on credit providers to adequately assess consumers’ 
capacity to repay credit, and to assess the consumer’s capacity to pay any 
increase in the amount of credit or in the credit limit by the same method it uses 
for new applicants for credit (and for the avoidance of doubt, behavioural 
scoring alone would not be sufficient)  

• provide explicitly for a remedy that the credit contract is unenforceable to the 
extent it imposes a liability on the consumer beyond that which is appropriate. 

In the event of undue delay, Victoria should proceed by amending the Fair Trading 
Act 1999. 

Supported in principle 

Further work is needed to determine whether credit providers should be obliged to 
consider the impact on borrowers when they extend credit.  

Any regulatory changes on the requirement to consider borrowers’ capacity to pay 
should be nationally agreed and implemented. Victoria will work actively through 
the Ministerial Council on Consumer Affairs, including by means of the 
preparation of regulatory impact assessment material, to reach a national solution. 
The Government notes the Ministerial Council on Consumer Affairs’ September 
2006 communiqué on this issue, which states: 

‘Ministers welcomed the initiative of the Australian Bankers Association to 
introduce best practice guidelines in relation to increasing credit card limits. 
However, Ministers continued to be concerned about the lending practices of 
some credit providers and credit card issuers in granting excessive amounts of 
credit to the most vulnerable consumers and have called for options for dealing 
with this issue to be developed.’ 

This was also one of the most significant issues raised by stakeholders during the 
Review. Unlike assessments for new credit cards and other loans, lenders often use 
behavioural scoring rather than credit scoring to screen borrowers for offers to 
increase their credit card limit. In consultation with the Review, industry stakeholders 
explained the benefits of behavioural scoring to them. The Government understands 
that, from industry’s perspective, behavioural scoring is a low cost reliable predictor 
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of the risk profile of a borrower, which results in commercially acceptable default 
rates.  

Behavioural scoring may not, however, reveal situations where borrowers transfer 
money between cards or rely on friends or relatives to meet repayments, meet 
repayments but suffer substantial hardship, or face a significant change in their 
personal circumstances since the last limit increase was approved.  

The Government notes that research, including major studies conducted by the ANZ 
Bank, has concluded that some people who accept credit card limit increases assume 
that the limit must be affordable otherwise the offer would not have been made. 
Others have unhealthy ways of viewing credit, seeing a limit increase as an 
opportunity to access more credit, rather than more debt. Consumers therefore are not 
fully considering the costs they face when deciding to take on an increase in their 
credit card limit. The decision to extend a credit card limit accounts for the costs and 
benefits to lenders but discounts the potential costs to borrowers. These costs can be 
substantial because borrowers face high interest, default or late fees and financial 
stress before they finally default or negotiate a more realistic payment plan. 

Overcoming such problems requires more than providing transparent information. 
Fundamental changes are needed in the way people view and use credit. Such changes 
take time, though Consumer Affairs Victoria’s consumer education in schools and 
national financial literacy programs are already directed at these issues. 

To deal with the immediate problems faced by consumers, the Ministerial Council on 
Consumer Affairs is developing a set of options relating to responsible lending in 
connection with credit cards. The outcomes of the Ministerial Council’s deliberations 
will be subject to a regulatory impact statement, which would need to demonstrate 
that the benefits of reform outweigh the costs. 

The Government draws the following Review comments to the attention of the 
Ministerial Council for consideration in its deliberations. First, the Review argued that 
augmenting behavioural scoring with manual checking would enhance the likelihood 
that credit providers would seek access to all necessary information and assess the 
consumer’s position. In some cases, this may screen out some possible candidates for 
credit limit increases, such as those on welfare benefits or whose circumstances have 
changed substantially. In addition, responding to requests for information would focus 
the consumer on the financial implications of taking up additional credit. Such an 
obligation is also compatible with the obligations of a diligent and prudent lender, 
according to the Banking and Financial Services Ombudsman. ‘Roundabout’ 
obligations in section 70 of the Consumer Credit Code already allow a court to reopen 
a credit contract if it is unjust, taking into account, among other factors, whether at the 
time of making the contract ‘the credit provider knew, or could have ascertained by 
reasonable inquiry of the debtor at the time, that the debtor could not pay in 
accordance with its terms or not without substantial hardship’. Providing for a 
positive obligation may help remove uncertainty about this ‘roundabout’ obligation 
and make it clearer for all parties. 

Second, the Review cautioned against being overly prescriptive by regulating the 
manner in which lenders should assess capacity to repay. Given that many industry 
participants are already continuously making improvements to the way in which they 
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conduct these assessments, the details of how capacity to repay will be assessed 
should be left up to credit providers, who will select a system that meets their 
compliance obligations and best suits their business. For instance, the proposal should 
be pursued in such a way as to not dictate the way capacity to repay might be assessed 
for low-doc loans.  

Third, conferring discretion on the court to reduce the consumer’s liability, where 
capacity to repay has not been adequately assessed, would provide the court with the 
fullest capacity to respond to consumer detriment in exceptional circumstances such 
as where a consumer granted an inappropriate credit limit increase is suffering severe 
financial hardship. The court should only do so where it thinks appropriate, taking 
into account all the circumstances of the case.  

The costs any policy change imposes on credit providers should be taken into account 
by the Ministerial Council. In assessing the size of such costs it is useful to note that 
credit providers already assess capacity to repay for other loans, including new credit 
cards (about 4 million applications for new credit cards are assessed annually) and 
some lenders are already extending their processes for credit card limit increases. 

Option 6.3 
To better inform consumers about credit card limit increases, Victoria should request 
the Ministerial Council on Consumer Affairs to develop as a priority an amendment 
to the Consumer Credit Code that would require credit providers, in making 
provisional offers to increase credit limits on continuing credit contracts, to give 
customers details of: 

• the minimum repayment on the current limit if it is fully drawn 

• the minimum repayment if the limit is increased to the amount in the provisional 
offer 

• the time it would take to repay the current limit if it is fully drawn 

• the time it would take to repay the proposed limit if it is fully drawn, based on 
the amount in the provisional offer. 

In the event of undue delay and where practicable, Victoria should proceed by 
amending the Fair Trading Act 1999. 

Supported 

To enable consumers to make better decisions about credit card limit increases, the 
Government will actively work through the Ministerial Council on Consumer 
Affairs to amend the Consumer Credit Code so that credit providers, in making 
provisional offers to increase credit limits on credit cards, give consumers details 
of: 

• the minimum repayment on the current limit if it is fully drawn 

• the minimum repayment if the limit is increased to the amount in the 
provisional offer 

• the time it would take to repay the current limit if it is fully drawn 

• the time it would take to repay the proposed limit if it is fully drawn, based on 
the amount in the provisional offer. 
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The Ministerial Council on Consumer Affairs process will involve the preparation 
of regulatory impact assessment material. 

As stated above under Option 6.1, many concerns were voiced to the Government 
regarding the volume of unsolicited credit card limit increase offers and the extent of 
credit card over-indebtedness.  

The Government considers that in addition to credit providers lending responsibly, 
consumers should borrow responsibly. Consumers have a responsibility to consider 
their own capacity to repay credit before nominating or accepting a credit card limit 
increase. However, consumers are unable to do so appropriately if they do not have 
the information or skills to make an informed decision.  

To build on existing initiatives to educate consumers and enable them to make 
informed choices, information drawing the consumer’s attention to the implications of 
an increased limit is helpful, particularly if the information is directed to debt 
servicing issues and long-term consequences. There are industry initiatives to provide 
avenues for consumers to obtain tailored budgeting information (such as through 
credit calculators) and provide dollar amount limit increase information. This assists 
consumers to forward plan. Arguably this is still not enough information for 
consumers, nor do enough consumers have access to the information that is already 
voluntarily provided.  

It is desirable to achieve national reform on this issue as credit card issuers operate on 
an Australia-wide basis. This will help ensure that this Option can be implemented by 
industry at a relatively low cost.  

Option 6.4 
To better inform consumers about a new credit card, Victoria should request the 
Ministerial Council on Consumer Affairs to add to its proposals on mandated pre-
contractual disclosure on continuing credit contracts, details of the time it would take 
to repay the credit limit if it is fully drawn based on minimum repayments. 

Supported 

The Government will actively work through the Ministerial Council on Consumer 
Affairs to achieve simpler and more useful pre-contractual disclosure about credit 
limits. The Ministerial Council on Consumer Affairs process will involve the 
preparation of regulatory impact assessment material. 

Proposals to simplify pre-contractual disclosure are under active consideration 
following a major consultation process in 2006. The Government considers that as 
part of that project, it would be appropriate to consider inclusion of this information. 

Option 6.5 
To improve meaningful ongoing disclosure, Victoria should request the Ministerial 
Council on Consumer Affairs to amend the Consumer Credit Code to provide for 
credit card health warnings on all credit card account statements, including how long 
it will take to repay the current limit if it is fully drawn and only the minimum 
payments are made. 
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Partially supported 

The Government will actively work through the Ministerial Council on Consumer 
Affairs to amend the Code so that credit card statements must contain a standard 
plain English warning of the consequences of making only minimum repayments. 
The Government will also work with credit providers to encourage them to provide 
further information to consumers on credit card statements. The Ministerial 
Council on Consumer Affairs process will involve the preparation of regulatory 
impact assessment material. 
As discussed under Option 6.3, information drawing the consumer’s attention to debt 
servicing issues and long-term consequences can assist the consumer to make 
informed decisions regarding how they handle credit and debt. 

However, the Government agrees with the views put by industry stakeholders 
regarding this Option, who argued that a personalised message would add more 
significant system costs without providing greatly increased consumer benefits, 
compared with a simple and straightforward plain English standard warning. 
Information about the time to repay the consumer’s specific credit limit, supposing 
only minimum repayments, is relevant to only one payment scenario and does not 
apply to the majority of consumers who pay more than the minimum repayment. 
Consumers who are at most risk of financial difficulty are unlikely to consider this 
detailed disclosure and what is more, it does not encourage consumers to pay off their 
balance.  

Some consumer advocates supported Option 6.5 but only in addition to Option 6.2, as 
it would convey important information but does not provide concrete consumer 
protection.  

The United States and United Kingdom have adopted alternative approaches that 
involve a short standard warning about the consequences of making only minimum 
credit card payments. In addition, U.S. law requires credit providers to include a toll-
free number so consumers can get customised information from their credit provider. 

The Government will work with credit providers and peak industry bodies in 
developing and adopting a voluntary scheme to provide more tailored information to 
consumers. In particular, the Government will consult with credit providers to 
examine the feasibility of, and to encourage the use of, cost-effective and accessible 
tools such as toll-free numbers so that consumers can obtain more information or 
assistance if needed. 

Option 6.6 
Further research into credit advertising practices and standards should be 
commissioned and the Ministerial Council on Consumer Affairs should use this 
research to examine the effectiveness of the current Consumer Credit Code provisions 
regarding advertising. 

Supported 

The Government agrees that it is important that advertising and marketing 
practices do not undermine industry and government initiatives to foster 
responsible consumer behaviour. It supports research into the link between credit 
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advertising and responsible use of credit, leading to consideration by the Ministerial 
Council on Consumer Affairs of strategies to address any identified problems. 

The Government agrees that credit advertising and marketing are important and 
legitimate ways for credit providers to reach their customers and enhance competition 
and innovation in the credit market. Nevertheless, various stakeholders raised 
concerns that some credit advertising and marketing messages may promote 
irresponsible consumer behaviour leading to over-indebtedness or poor product 
choice. Considerable resources are invested in developing consumers’ financial 
literacy and implementing broad education and information strategies. The 
Government is concerned that those initiatives are not undermined by inappropriate 
advertising.  

Consistent with stakeholders’ support for research into the link between credit 
advertising and the responsible use of credit, the Minister for Consumer Affairs has 
approved a Consumer Credit Fund grant to Consumer Affairs Victoria to commission 
research into the influence credit advertising practices have on consumer behaviour 
and decision making. This will enable any problems that may exist to be identified 
and described, leading to and informing the development of the most appropriate 
strategies to address those problems. Stakeholders made the point that those strategies 
may not necessarily involve changing the Consumer Credit Code. The Government 
will refer the results of the research to the Ministerial Council on Consumer Affairs as 
a contribution to its ongoing consumer policy research agenda, and so that any 
reforms that are developed achieve nationally consistent outcomes.  

Option 7.1 
The Sale of Land Act 1962 should be simplified to make the vendor finance 
protections it offers more accessible. 

Supported  

The Government will simplify the expression of the protections in the Sale of Land 
Act 1962 to ensure their effectiveness for consumers who purchase their home with 
vendor finance.  

The Government considers that while an education campaign would go some way 
towards alleviating the knowledge gap, the potential of the Sale of Land Act’s vendor 
finance protections will remain unrealised unless the expression of the legislative 
provisions is improved. 

The drafting of the vendor finance provisions in the Sale of Land Act does not 
conform to plain English principles. Feedback from Victorian stakeholders on a 
national consultation process concerning the application of the Consumer Credit Code 
to vendor terms contracts confirms this. The provisions on vendor terms contracts in 
the Sale of Land Act would therefore benefit from a simplification to clarify their 
intent.  

Implementation of this Option will bring about a significant improvement in the 
realisation of the protection offered to consumers by the Act’s vendor finance 
provisions.  
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Option 7.2 
Extend the unfair contract terms provisions in Part 2B of the Fair Trading Act 1999 
to apply to vendor finance. 

Supported 

The Government considers that the problems faced by consumers who enter into 
vendor finance arrangements warrant applying the unfair contract terms provisions 
in Part 2B of the Fair Trading Act 1999 without delay. This is a targeted first step 
in ensuring that credit is offered to consumers on fair terms. The second step 
involves bringing all other credit contracts under the umbrella of the unfair 
contract terms protections in the Fair Trading Act. This is discussed separately 
under Option 9.1.  

The Government has previously stated that if consumer detriment from vendor terms 
contracts cannot sufficiently be prevented by an ongoing compliance and enforcement 
campaign alone, the Minister for Consumer Affairs would give serious consideration 
to enabling the unfair contract terms to be applied to vendor finance.  

Consumer Affairs Victoria (CAV) has in the last few years taken major legal 
proceedings against two of Victoria’s most prominent vendor financing entrepreneurs. 
Nevertheless, consumers continue to get into serious difficulties as a result of the 
arrangements they enter into under vendor terms, especially where the vendor has 
made a business out of offering homes on vendor finance.  

Under the unfair contract terms provisions in the Fair Trading Act , the Director of 
Consumer Affairs Victoria has important powers, including the power to apply to the 
Victorian Civil and Administrative Tribunal (VCAT) for an order that a term of a 
consumer contract or a standard form contract is unfair. The Director can also apply 
to VCAT to request an injunction to prevent the continued use of an unfair term. 

There is an ongoing national process to clarify that the Consumer Credit Code applies 
to vendor terms contracts. Courts and VCAT have already adopted the view that the 
Code does apply to certain vendor finance contracts. This means that consumers in 
Victoria are entitled to expect full disclosure of all credit costs involved in buying 
property on vendor terms, they may have access to the ‘hardship’ provisions of the 
Code if they have repayment problems, and vendors cannot arbitrarily repossess the 
property. However many of the problems consumers encounter as vendor terms 
purchasers are not readily remedied by the Code, whereas the unfair contract terms 
provisions of the Act can provide supplementary protection for these consumers and 
the Director of CAV has standing to take action to protect consumers from unfair 
contract terms. 

Option 7.3 
Extend specific residential tenancies protections to consumers who enter into ‘rent-to-
buy’ contracts. 

Supported  

The Government recognises the importance of providing tenancy protections to 
consumers who enter into rent-to-buy arrangements and will investigate ways to 
provide greater protection for these consumers. 
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While ‘rent-to-buy’ contracts can be a useful way for consumers to live in the house 
they hope to own, the length of these contracts (often more than 5 years) and the 
nature of the arrangements (an option to buy, not a credit contract) means they are not 
covered by either residential tenancy or consumer credit protections. Under rent-to-
buy contracts, the consumer usually enters into what looks like an extended 
residential lease with an associated option to purchase. The option is commonly 
available at the end of the extended lease. There was no objection in written 
submissions to these consumers receiving some form of tenancy protection. 
Therefore, the Government will investigate ways to provide greater protection for 
people under rent-to-buy arrangements.   

The Government considers it appropriate to provide consumers who enter into rent-to-
buy contracts with similar tenancy protections to those afforded to ordinary residential 
tenants. These may include protections that relate to and limit the size of bond 
payments, unconscionable rent increases, information disclosure, rights in relation to 
repairs, controls on owners entering the property, and cost-effective dispute 
resolution. 

A subsidiary problem for rent-to-buy tenants is that they frequently fail to appreciate 
the true nature of their rights and obligations and those of their landlord/vendor. The 
Government considers that scope exists in the Fair Trading Act 1999 to deal with 
these issues, through the provisions covering misleading, deceptive and 
unconscionable conduct and unfair terms in consumer contracts.  

Option 7.4 
The Ministerial Council on Consumer Affairs should use this Review and the 
Australian Securities and Investments Commission’s (ASIC) report ‘Equity Release 
Products’ as the starting point for an analysis of the need for, and nature of, 
additional consumer protection in relation to reverse mortgages. At a minimum this 
should include a prohibition on negative equity and a requirement that consumers 
receive a comprehensive information statement covering distinctive features of 
reverse mortgages such as interest capitalisation. 

Supported  

The Government will ask the Ministerial Council on Consumer Affairs to enhance 
protection for consumers who are considering or have entered into equity release 
contracts, such as reverse mortgages. 

Reverse mortgages and other equity release products have different characteristics and 
potential risks compared to other credit products. Many of the protections in the 
Consumer Credit Code will not always be relevant and even the pre-contractual and 
post-contractual disclosure obligations are insufficient for consumers to fully 
understand the consequences of taking out these products. The submissions that 
commented on Option 7.4 all acknowledged the distinctive nature of equity release 
products. These challenges were also recognised in ASIC’s Equity Release Products 
report. 

Consumer credit regulation already accommodates differences in the information 
consumers need to understand their credit contracts. Schedules to the Consumer 
Credit Regulation contain mandatory plain English information statements. The 
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Government will ask the Ministerial Council on Consumer Affairs to agree to an 
additional schedule dealing with information to be provided to consumers considering 
taking out a reverse mortgage. The information included in that schedule should cover 
issues such as: 

• full cost of the credit 

• risk to the consumer’s equity in the property from market changes and interest 
capitalisation 

• implications of the loan for tax, retirement planning and the level of any 
inheritance 

• status of renovations undertaken after the contract has been signed.  

The Government also considers that, consistent with the advertised practice of many 
credit providers who already offer reverse mortgages, the Consumer Credit Code 
should be amended to prevent consumers from entering into negative equity – that is, 
prohibit the situation where a consumer (or their estate) could still owe money to the 
credit provider after the property is sold. Adopting Option 9.1 by extending unfair 
contract terms protection to credit contracts would provide a mechanism to address 
other inappropriate aspects of equity release products.  

Option 8.1 
There should be nationally consistent regulation of finance and mortgage broking. 

Supported 

The Government gave its support to nationally consistent regulation of finance and 
mortgage broking in 2003 when a national process was agreed to achieve this. The 
consistent evidence of continued problems in the market, the heavy reliance on 
commission-based remuneration and the ever-increasing diversification and 
complexity of the market reinforce that decision. The Government will work with 
other states and territories to fast-track the completion of this project.  

Finance and mortgage brokers are currently regulated in Victoria under Part 4A of the 
Consumer Credit (Victoria) Act 1995. This is an outdated regulatory scheme that no 
longer serves consumers satisfactorily. The implementation of an updated and 
nationally consistent scheme will improve the position of Victorian consumers 
especially in terms of the standard of service they obtain from brokers, the 
transparency of broker remuneration, and the flexibility of remedies where things go 
wrong.  

Option 8.2 
Brokers should be required to tell consumers what type of service they provide: 

• transaction-only broking  

• information about the credit products the broker deals in 

• advice about competing credit products and credit providers. 
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Not supported 

The Government believes that, at this stage, it is not clear that it would be possible 
to develop a simple and effective badging scheme.  

Submissions to the Review generally supported the view that consumers do not have a 
good understanding of the different services provided by finance and mortgage 
brokers. However, it was also argued that it would be very difficult to develop a 
simple and effective badging scheme that would redress this lack of understanding 
and temper misconceived consumer expectations about finance broker services.  

Brokers are flexible and can take on a variety of roles, depending on the consumer’s 
needs. The nature of the broker’s role can change even during the course of a single 
transaction. Accurate, informative, up-front disclosure of the type of service offered 
by the broker is therefore not easily achievable. Further, there is a real risk that such a 
scheme could lead to different levels of protection depending on the service offered, 
which would undermine the forthcoming national scheme of finance broker 
regulation.  

Disclosure would impose substantial costs on business. Given these costs and the 
likelihood that disclosing the type of service offered would not generate sufficient 
consumer benefit, the Government does not support this Option. 

The Government notes, as stated above under Option 8.1, that there has been an 
extensive policy development process aimed at nationally consistent regulatory 
reform of finance and mortgage brokers. The Government is confident that the 
proposed new Australia-wide regulatory scheme will address the major concerns. 

Option 9.1 
Victoria should work through the Ministerial Council on Consumer Affairs to achieve 
a national legislative framework dealing with unfair contract terms in consumer 
contracts, including consumer credit contracts.  

In the event of undue delay, Victoria should proceed to apply Part 2B of the Fair 
Trading Act 1999 to consumer credit contracts. 

Supported  

In order to address the existence of unfair terms in consumer credit contracts, the 
Government strongly supports the application of unfair contract terms legislation to 
consumer credit contracts, by removing the current exemption in Part 2B of the 
Fair Trading Act 1999. This position is supported by the national working party on 
unfair contract terms established by the Ministerial Council on Consumer Affairs. 

Consumer Affairs Victoria will consult with industry, consumer groups and other 
regulatory agencies to develop and publish guidelines on the application of Part 2B 
of the Fair Trading Act 1999 to specific consumer credit contract terms. Industry 
should be given adequate lead time to amend contracts (if necessary) before Part 2B 
is applied. The Government does not intend the implementation of this Option to 
have retrospective effect.  
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Special considerations apply to vendor terms contracts. The Government supports 
applying unfair contract terms protections to consumers with vendor terms 
contracts as a targeted first step (see Option 7.2) in ensuring that credit is offered to 
consumers on fair terms. 

The Government considers that Victorian consumers who enter into credit contracts 
should be afforded the same protections as consumers who enter into contracts for the 
supply of goods and services. It agrees that unfair contract terms legislation is a 
flexible and comprehensive mechanism to address consumer detriment and redress 
problems that arise because consumers are unable to consider fully the implications of 
all the conditions included in standard form contracts. It facilitates timely responses to 
emerging detriment and proactive identification of problematic terms by consumer 
agencies who, on behalf of all affected consumers, can work with industry to modify 
or remove those terms. Industry stakeholders argued that unfair contract terms do not 
exist in mainstream credit products and that existing laws and dispute resolution 
processes adequately address consumer detriment occasioned by unfair practices. 
Other stakeholders, however, made the case that potential unfair terms exist in a wide 
range of consumer credit contracts and that the existing framework only affords a 
partial solution, targeting specific unfair terms and otherwise conferring remedies for 
procedural unfairness. The Government notes that the Uniform Consumer Credit 
Code Management Committee also reached this view after considering stakeholder 
views, in its submission to the national working party. 

The Government strongly supports the application of unfair contract terms provisions 
to consumer credit contracts. It does not agree that amending the Consumer Credit 
Code to deal with unfair contract terms would be suitable, given the increasing 
bundling of products, not all of which involve credit. Unfair contract terms form part 
of a comprehensive general consumer protection framework along with provisions 
striking at unconscionable conduct and misrepresentation. To the extent that the 
Consumer Credit Code mandates particular terms, those terms would not be subject to 
unfair contract terms provisions.  

If the regulation of unfair contract terms in consumer contracts were extended 
nationally it would be possible to consider amending or removing section 70 of the 
Credit Code, dealing with unjust transactions.  

The Government considers that the significant detriment occurring to consumers 
under vendor terms contracts necessitates the immediate extension of the Fair Trading 
Act  provisions to those contracts (see Option 7.2). As the credit providers in this 
market are small and local, this is unlikely to affect national credit providers. 

Consumer Affairs Victoria will proceed immediately to develop a compliance and 
enforcement implementation policy in consultation with industry, consumer groups 
and other regulatory agencies, leading to the publication of guidelines about its 
approach to specific terms and product types. Such guidelines would significantly 
reduce the cost to industry of complying with the regulatory change. Arrangements 
can then be made by industry to amend documentation as necessary and by the 
Government to commence the application of Part 2B to all consumer credit contracts 
if a national legislative framework has not been agreed. Stakeholders’ concerns about 
the costs of compliance would be addressed further in the cost-benefit analysis that 
would be prepared in conjunction with the development of the proposal.  
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Option 10.1 
Consumer Affairs Victoria should develop targeted information and education 
strategies, using social marketing principles where appropriate, for: 

• seniors – targeting alternative housing finance products (including equity 
release products) 

• consumers from disadvantaged households – targeting safe and affordable 
small amount credit 

• young persons – targeting rights and responsibilities when using credit, 
including continued support for the Consumer Education in Schools program.  

Supported  

The Government strongly supports improving the effectiveness of information and 
education strategies by increasing the extent to which they are based on sound 
research and are part of an integrated set of policies targeted at achieving relevant 
behavioural change. 

The Government is concerned that some older Victorians may be committing to 
credit products, such as reverse mortgages, irrespective of whether they are in the 
consumer’s best interests. More sophisticated approaches are desirable to inform 
and educate senior Victorians on the use of equity release products, the way in 
which problems arise and how they could be avoided. 

The Government recognises the need to build on and extend traditional approaches to 
developing and implementing consumer policy. It recognises that simply providing 
consumers and traders with information will not necessarily generate the behavioural 
change that is essential to the Government achieving its policy objectives. The 
complexities in consumers’ approach to decision making are illustrated by research 
commissioned by the ANZ Bank, which indicates that “unhealthy” ways of thinking 
about personal finances are a major cause of consumer financial stress. Information 
and education campaigns need to be founded on sound research, look specifically at 
consumer behaviours that need to change to avoid consumer detriment and develop 
strategies targeted at achieving that behavioural change. Information and education 
should be combined with other policies to form a comprehensive program that 
simultaneously encourages change and breaks down any barriers to change. The 
Government supports the use of this framework (consistent with social marketing 
principles) to achieve a more holistic approach to encouraging behavioural change 
among consumers. 

Option 10.1 lists three areas that could be the subject of a more comprehensive 
approach to information and education focusing on behavioural change: 
disadvantaged households; young persons; and seniors. The Government examined 
these in light of broader consumer policy development and implementation. In this 
Response to the Report of the Consumer Credit Review, the Government has 
committed to several strategies that will improve access by disadvantaged households 
to safe, affordable, small amount short-term credit, including increasing the 
availability of No Interest Loan Schemes and affordable credit, working with credit 
providers to facilitate their involvement in affordable small amount credit, and 
improving credit regulation to reduce exploitative practices. After these reforms are 
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implemented, their results should be reviewed to determine whether a further 
behavioural change based campaign would be productive.  

Nationally, a range of strategies is being developed and implemented to target take-up 
and management of credit by young people. Various government and other agencies 
are developing or have developed financial literacy programs and the National 
Financial Literacy Foundation is likely to undertake research into youth debt once 
their major national survey of financial literacy identifies high priority areas for 
financial literacy. This benchmarking will be completed later this year. The 
Government considers that once these survey findings are published by the 
Foundation, Consumer Affairs Victoria should assess whether there are remaining 
youth issues that could be targeted by a Victorian campaign. Initially, therefore, the 
Government considers that specific Victorian-based behavioural change strategies 
should focus on the take-up of alternative housing finance products (such as reverse 
mortgages) by seniors.  

These financial products are vigorously marketed and the number of products and the 
loan volume is growing quickly. Because reverse mortgages and other equity release 
products are different from standard credit products, they are not well protected by 
existing regulation. The potential financial impact of poor decisions is very large. 
Early action could reduce these risks considerably. Consumer Affairs Victoria will 
look to undertake a project, based on social marketing principles, that investigates the 
circumstances in which choices are being made and the strategies that would help 
improve those choices. The Research in connection with credit advertising, resourced 
by the Consumer Credit Fund and described under Option 6.6, is expected to provide 
a solid evidence base for this project. 

Option 11.1 
Require information to be reported to the Business Licensing Authority at the time of 
registration and be updated in annual statements. This could include information on 
the products and services that the credit provider offers, whether providers take 
security, the size of their business, whether they operate in other Australian 
jurisdictions, their use of finance brokers and details of the alternative dispute 
resolution scheme to which they belong. 

Supported 

Currently the only information registered credit providers supply to the Business 
Licensing Authority is their name and trading address. The Government agrees that 
well-targeted data collection can greatly increase the efficiency and effectiveness of 
information campaigns and compliance monitoring, with the additional prospect of 
assisting consumers to make good decisions.  

It is impossible to target compliance and enforcement activity or design and provide 
useful information to credit providers without basic information on the nature and 
scope of credit businesses. The registration scheme is part of the broader regulatory 
framework. To be effective, all parts of that framework need to work together. Good 
regulatory implementation and enforcement requires, among other things, a risk-based 
approach to enforcement and the provision of useful and timely information to credit 
providers. Both these require the regulator to be able to identify who is in the industry 
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and, in a diverse industry such as consumer credit, the nature of the businesses and the 
products and services they provide. Such information: 

• Helps the regulator assess the risk profile of industry segments, so it can target 
compliance and enforcement activity and reduce the interaction between low- 
risk businesses and the regulator. 

• Helps the regulator move away from generic mailouts, instead sending tailored 
information to credit providers. This reduces business costs by decreasing 
irrelevant information and improving the information that is received. 

Within the overall credit regulatory framework the registration scheme is a cost- 
effective vehicle for collecting necessary information. To do this at least cost to 
business it is important that only information that is useful and used is collected, that 
the information is accessible to the businesses reporting it and the method of reporting 
is not onerous. These issues will be subject to industry consultation, recognising that: 

• Some of the information listed in the Report (for example identifying 
intermediaries) may be too costly for business to access and report. If this 
proves to be the case such information would not be requested. 

• An option to report electronically should be made available, using check boxes 
or drop down menus as much as possible. 

• CAV intends to investigate the use of pre-populated renewal forms so that 
information that remains unchanged from year to year does not need to be 
resubmitted.  

The Government recognises such an approach to information collection would 
minimise administration costs for business while not reducing the information’s 
ongoing benefits to both business and government. 

Stakeholder feedback on the practicality of businesses providing the information 
listed in the Report, and the least costly way of reporting that information, was 
limited. The Government considers that more consultation and cost-benefit analysis is 
needed to finalise the type and form of information disclosure. Consumer Affairs 
Victoria should consult with the Business Licensing Authority (BLA) and other 
relevant parties to assess whether the scope of the information to be provided and the 
format for reporting that information outlined in the Report are appropriate. The 
information reported should be readily available to the credit provider, necessary for 
effectively targeting the regulation’s administration or other activities of the regulator, 
and the method of reporting should be simple and low cost. One data item that would 
need to be included is the detail of the alternative dispute resolution scheme to which 
the credit provider belongs (see Option 12.3).   

Legislative change would be needed to give effect to this Option. While the BLA can 
already collect information from registered credit providers as part of their annual 
statement, a power to collect information from providers applying for registration 
would need to be included in the Consumer Credit (Victoria) Act 1995.  
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Option 11.2 
There should be public access to the data collected from any expanded reporting 
requirements, to assist consumers in their selection of credit provider. Information on 
registered credit providers should be available online in a searchable database. 

Partially supported 

The Government agrees that appropriate information about credit providers should 
be available online in a searchable database. At the very least, the information 
made public should include the name and contact details of registered credit 
providers and the alternative dispute resolution scheme to which they belong. 
However, it is neither necessary nor appropriate that all the information provided to 
the Business Licensing Authority would be disclosed to the public.  

Concerns about the protection of commercially sensitive information and the 
usefulness of data held by the Business Licensing Authority (BLA) to consumers 
were raised in feedback on the Report. The Government considers that commercial-
in-confidence information should be appropriately protected, and that any information 
made public should be useful to, and used by, consumers. It therefore agrees that 
selected information which is highly relevant to consumers should be collected and 
then made available on an internet-hosted searchable database. The relevant 
legislation should be amended to require the BLA to publish not only the name and 
contact details of registered credit providers (which are already available publicly) but 
also the alternative dispute resolution scheme to which they belong. Over time, more 
information may be included on this database where such information is clearly useful 
to consumers – for example, choosing between credit providers. 

Option 11.3 
Victoria should enhance the registration scheme for credit providers, with the 
following features: 

• credit providers must be registered and affirm that they meet the eligibility 
criteria when they first register and in subsequent annual statements 

• eligibility criteria similar to those applying to second-hand dealers and 
pawnbrokers, to be administered on a negative licensing basis 

• credit providers that do not meet the eligibility criteria are not entitled to be 
registered 

• where it is ascertained that a registered credit provider misled the Business 
Licensing Authority about eligibility or there is a subsequent event that triggers 
ineligibility, the registration should be revoked, with a right of review to the 
Victorian Civil and Administrative Tribunal (VCAT) 

• the Business Licensing Authority should be empowered to impose conditions on 
a registration. 

Partially supported 

The Government considers that credit providers should be covered by an enhanced 
registration scheme. The registration scheme should minimise the obligations on 
credit providers that meet the conditions for registration, but still provide tools to 
exclude providers that do not meet these conditions.  
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Registration of credit providers is not part of the agreement which underpins the 
Consumer Credit Code and therefore the Code does not address registration or 
licensing. There are clear deficiencies in the current Victorian credit provider 
registration scheme. Credit providers who are insolvent, convicted of a criminal 
offence involving dishonesty, fraud or violence, or have been disqualified from 
providing credit in other states or territories cannot be easily prevented from operating 
in Victoria. This poses significant risks for Victorian consumers. 

Feedback on Option 11.3 was mixed. Some felt state-based schemes were 
inappropriate and that only national regulation should be countenanced. Others argued 
that conditions in a state-based registration scheme should be more extensive than the 
ones proposed in Option 11.3 and should, for example, include mandatory pre-
approval checking for all credit providers wishing to enter the industry. 

National oversight of financial services licensees by the Australian Prudential 
Regulatory Authority and the Australian Securities and Investments Commission 
covers authorised deposit-taking institutions (banks, building societies and credit 
unions) and specialist credit card institutions, but it does not cover other credit 
providers, many of whom would be providing credit to vulnerable and disadvantaged 
consumers. Consequently, a state-based scheme is the only viable way to ensure that 
the balance of credit providers are at least covered by basic ‘integrity’ standards. That 
said, Victoria would support any future initiatives to promote greater national 
consistency.  

The Government has considered the need for a mandatory pre-approval process, 
bearing in mind the additional costs involved. However the benefit of pre-approval 
needs to be weighed against these costs. The benefit of pre-approval is that consumer 
detriment may be avoided by imposing certain standards on potential lenders before 
they can engage in credit provision. While mandatory pre-approval might help avoid 
some consumer detriment, it is not clear that this benefit outweighs the costs involved, 
because pre-approval processes do not guarantee that a credit provider, once 
approved, will not then go on to engage in practices that cause consumer detriment. 
Pre-approval does not address actual conduct, only initial standards. The Government 
therefore considers that, at this time, there is not enough evidence that the additional 
benefit of mandatory pre-approval is enough to justify the costs. 

The enhanced registration scheme discussed in Chapter 11 of the Report is a 
minimalist approach to regulation. It is a hybrid that combines the low compliance 
costs associated with negative licensing with additional enforcement powers to make 
the overall scheme more effective. The scheme features include: 

• No pre-approval process so registration does not delay market entry. 

• Objective (not subjective) registration conditions, making it easy for lenders to 
understand their obligations and self-assess whether they comply. 

The Government considers that the registration scheme should have the features 
outlined in Option 11.3, except there should be no provision for imposing licence 
conditions. 
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Provisions in the current disciplinary scheme that facilitate the management of credit 
provider compliance and conduct will be retained, such as the power of VCAT to 
suspend or cancel a credit provider’s registration. Any additional powers necessary to 
monitor and enforce the enhanced registration scheme should be consistent with those 
in the Second-Hand Dealers and Pawnbrokers Act 1989, as proposed in the Report. 

After reviewing the statutory exemptions from the current registration scheme, which 
include pawnbrokers, second-hand dealers and authorised deposit-taking institutions 
(such as banks), the Government has concluded that at this stage there is insufficient 
evidence to justify changing the exemptions. 

Option 11.4 
Introduce registration fees to cover the costs of administering, monitoring and 
enforcing the regulation affecting credit providers. 

Supported 

The Government supports the introduction of fees for administering, monitoring 
and enforcing the enhanced registration scheme for credit providers on a cost 
recovery basis. 

Those that commented on the cost recovery proposal in the Report were supportive of 
a fee that covers the costs of registration. One submission noted, however, that not all 
credit providers are covered by Victorian-based registration (see discussion under 
Option 11.3 above), thus using cost recovery through registration to cover the costs of 
administering and enforcing the Code would result in one industry segment paying for 
the administration of regulation that covers others.  

The Government supports the introduction of registration fees at cost recovery levels, 
consistent with Victorian Competition and Efficiency Commission policy. 

Option 12.1 
Financial counselling services should include early intervention counselling as well 
as counselling for consumers in financial crisis. 

Supported  

The Government agrees in principle that earlier intervention would help mitigate 
financial detriment and assist individuals and families to gain better control of their 
financial situation before a crisis point is reached. Consumer Affairs Victoria will 
work with financial counselling services to get a better understanding of the 
problems vulnerable and disadvantaged consumers experience with credit and 
produce educational materials which financial counsellors can use in existing local 
educational activities. 

Financial counsellors play a vital role in mitigating personal and financial damage. 
Intervention in a financial problem is possible at various stages:  

• pre-problem― activities that aim to prevent problems occurring such as 
conducting workshops on financial rights  

• early-problem― involvement when a financial problem is first identified, such 
as the development and/or negotiation of affordable repayment plans  
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• crisis― when urgent assistance is required.  

Financial counselling intervention has primarily occurred when a service user is 
facing a financial crisis. For example, where they have no income, their assets are at 
immediate risk, the withdrawal of essential services or housing is threatened, or 
imprisonment is imminent as a result of outstanding warrants.  

Consumer Affairs Victoria’s current service model for generalist financial counselling 
requires a service to dedicate 80 per cent of its time to individual and telephone 
counselling and advocacy and 20 per cent to proactive activities, such as community 
education. Demand for individualised financial counselling services, however, 
currently exceeds supply. In some instances, this has led to crisis intervention activity 
exceeding the 80 per cent target, at the expense of proactive work.  

In March 2005 a Committee of Inquiry into Financial Hardship of Energy Consumers 
was established to advise the Victorian Government on key principles, policies and 
programs designed to mitigate energy-related consumer hardship. The inquiry has 
reported and through implementation of the key recommendations the Government 
seeks to address energy consumer hardship. As part of the Government response to 
that inquiry, $600,000 has been provided in the 2006/07 Budget for training of 
financial counsellors. Training in energy hardship policies to be adopted by energy 
suppliers will be provided to help counsellors assist families to better manage their 
budgets. 

Option 12.2 
Financial counsellors should meet benchmarked quality standards to ensure optimum 
outcomes for consumers are achieved. 

Supported 

The Government supports the development and implementation of minimum quality 
standards for financial counselling. Given the complex and para-legal nature of 
financial counselling, which involves negotiating about substantial amounts of 
money and significant personal assets, bad or inappropriate advice can have 
serious consequences for service users.  

The Government supports the development and implementation of minimum quality 
standards for financial counselling. It is essential that financial counselling service 
users receive high quality and consistent services.  

The Diploma of Community Services (Financial Counselling) is the recognised 
financial counsellors’ qualification in Victoria. There are some practising generalist 
financial counsellors, however, who do not hold this or an equivalent qualification. 
Furthermore, there are no quality standards for generalist financial counselling. This 
situation needs to be addressed as soon as possible.  

The (Victorian) Financial and Consumer Rights Council has formally endorsed the 
need for minimum practice standards to achieve quality assurance for consumers and 
is keen to work with the Government. The Government will liaise with the financial 
counselling sector and other stakeholders to develop and implement minimum quality 
standards.  
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Option 12.3 
Require credit providers in Victoria to subscribe to an approved alternative dispute 
resolution scheme. 

Supported 

The Government supports legislating to require all providers of consumer credit in 
Victoria to subscribe to an alternative dispute resolution (ADR) scheme. The 
Government recognises that much of the industry is already covered by ADR. The 
main gap is providers of short term small amount credit. Consumer Affairs Victoria 
will work with small amount lenders to ensure there is an ADR scheme that can 
accommodate the needs of this sector, guarantees high quality dispute resolution 
processes and collects and publishes dispute data to assist in identifying and 
redressing systemic problems. 

The benefits of effective ADR are well recognised. It reduces the cost to consumers 
and credit providers managing and resolving disputes and helps identify and redress 
(often without resorting to more intrusive regulation) systemic issues that are causing 
disputes. 

While many providers already belong to ADR schemes, there is limited coverage of 
small amount lenders. Given that many vulnerable and disadvantaged consumers in 
particular borrow from this sector of the market and that they will tend to have less 
experience and confidence dealing with courts or tribunals, access to ADR in this 
sector of the market will boost their consumer protection.  

Most submissions supported implementing mandatory ADR, though they raised two 
issues. Some argued that joining an ADR scheme should be national and not a state-
specific requirement. Others were concerned about enforcing requirements that all 
providers are members of a scheme and must comply with their scheme’s rules. In 
May 2006, the Ministerial Council on Consumer Affairs agreed to investigate the 
implementation of mandatory ADR for all credit providers. Victoria will be actively 
involved in this process through its chairing of the Uniform Consumer Credit Code 
Management Committee. This will ensure that the Victorian reforms mesh with any 
national reforms. The Government considers that any national or Victorian 
arrangements should include sanctions where the provider is not a member of a 
scheme or does not comply with scheme rules. ADR schemes usually have the 
capacity to expel non-compliant members and Consumer Affairs Victoria should have 
sufficient power to prosecute those that fail to join or maintain membership of an 
approved scheme. 

The Government recognises that the Australian Securities and Investments 
Commission has already assessed and approved several ADR schemes for financial 
services licensees. Schemes such as the Banking and Financial Services Ombudsman 
(BFSO) and the Credit Ombudsman Service Limited are approved by ASIC and, in 
principle, small amount lenders could join these schemes if they meet the scheme 
criteria. Schemes usually have eligibility criteria that include standards for internal 
dispute resolution processes and a requirement to comply with the scheme’s rules.  

The Government considers that further proliferation of ADR schemes should be 
discouraged, as it may reduce the quality and consistency of ADR processes and 
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outcomes and make identifying and responding to systemic issues more difficult. 
However, it is still open to evidence that existing schemes would not meet the needs 
of small amount lenders and borrowers and that the approach to ADR needs to be 
tailored to meet this sector’s needs. Some schemes are already coming together to 
share or pool facilities. For example, the BFSO, the Financial Industry Complaints 
Service and the Insurance Ombudsman Service have created the “Financial 
Ombudsman Service”, which functions as a first telephone contact point for any 
consumer wishing to access those or other dispute resolution schemes. 

Consumer Affairs Victoria will work with small amount lenders and other 
stakeholders to identify, and if necessary develop, an ADR scheme that: 

• requires scheme members to proactively inform consumers about the scheme 

• has operating and reporting systems that guarantee high quality dispute 
resolution processes, consistent with the national benchmarks 

• collects and publishes dispute data to help identify and redress systemic 
problems 

• is free to consumers. 

Option 12.4 
Credit providers in Victoria must establish a dispute resolution mechanism which 
provides that: 
• a written policy and procedure for dispute resolution is in place 

• consumers are fully informed of the dispute resolution mechanism and the policy 
and procedure document is readily available to all consumers at all times 

• records are maintained of disputes with details of actions and resolutions. 

Supported 

The Government supports having mandatory internal dispute resolution (IDR) 
requirements for all providers of consumer credit. 

ADR and IDR are closely linked. Effective ADR encourages credit providers to 
improve their internal processes and effective IDR reduces the need for and cost of 
ADR. Good IDR benefits consumers and credit providers by streamlining processes, 
reducing the cost of disputes and increasing consumer confidence that providers will 
deal with conflicts quickly, effectively and consistently. 

It is standard practice for ADR schemes in all industries, including credit, to require 
their members to implement effective IDR. Schemes usually direct complainants to 
first attempt to resolve their problems through the provider’s IDR processes before 
they are eligible for ADR. ADR schemes, therefore, encourage effective IDR.  

The implementation of this Option can be efficiently achieved through the 
requirement of membership of an ADR scheme (discussed under Option 12.3), rather 
than through additional regulation. 
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Option 13.1 
Repeal the Credit Reporting Act 1978.  

Supported 

Consistent with the Government’s commitment to reducing the regulatory burden 
on business and in light of the fact that the Privacy Act 1988 (Cth), which is 
national, covers most aspects of credit reporting provisions, the Government 
supports the repeal of Victoria’s Credit Reporting Act 1978. 

The Government agrees with Option 13.1 and notes the consistent view in 
submissions that the Victorian legislation is superseded by the Privacy Act. However, 
as this overlooks the untapped potential for a Victorian consumer to take some credit 
reporting disputes to court, the Government will consider the complete national 
framework further before determining whether this feature of the Victorian Act ought 
to be retained. 

Option 13.2 
There should be no move to implement a positive credit reporting scheme while 
substantial questions remain about whether the benefits outweigh the costs. Further 
research and analysis to be commissioned by the Review will promote informed and 
balanced policy decisions. 

Partially supported 

The Government agrees that at this stage there is insufficient evidence to 
demonstrate that the benefits of introducing positive credit reporting clearly 
outweigh the costs. Further research and analysis is more appropriately undertaken 
by the Commonwealth.  

The Report of the Consumer Credit Review confirms that the primary premise for 
introducing positive credit reporting is that such a scheme would substantially 
improve the quality of decision making and importantly, promote more responsible 
lending. 

The Government considers that while positive credit reporting may enhance decision 
making, this is hard to judge given there is as yet no consensus on the nature or type 
of information that ought to be included in a positive credit report. Other factors may 
reduce the need for positive credit reporting – ‘behavioural scoring’, for example, is a 
popular tool used by larger credit providers for assessing the likelihood of payment on 
a credit contract (at least for existing customers). Strategies to promote responsible 
lending (such as Option 6.1 and following) will assist with decision-making. In 
addition, maintaining an active relationship with the consumer can significantly assist 
a credit provider in managing repayment problems on credit contracts. 

Positive credit reporting cannot always predict whether a loan will be repaid given 
that repayment incorporates both ability and intention to repay. Similarly, changes in 
life circumstances such as loss of a job, illness or partnership breakdown, which 
impact significantly on a person’s capacity to repay, cannot be predicted through a 
positive credit report. 
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The Government believes that there is no threshold case for advocating the 
introduction of positive credit reporting as a response to market failure. While 
transaction costs exist in the credit market, as in other markets, at this stage the case 
has not been established for removing federal privacy restrictions on the type of 
information that can be held in a credit report. 

The Government notes the announcement by the federal Attorney-General of a 
national review of information privacy and credit reporting to be undertaken by the 
Australian Law Reform Commission and will maintain an interest in that review.  

Option 14.1 
Consumers should be able to bring group proceedings for matters under sections 70 
(“Court may reopen unjust transactions”) and 72 (“Court may review interest and 
other charges”) of the Consumer Credit Code. 

Supported  

The Government agrees that to enhance consumer enforcement of the Code, 
relevant Victorian legislation should be amended to allow consumers to bring group 
proceedings in relation to unjust contracts and unconscionable conduct (sections 
70 and 72 of the Consumer Credit Code).  

The Government acknowledges that generally, competitive markets and empowered 
consumers deliver the best consumer protection outcomes with the lowest compliance 
costs. It agrees that effective enforcement of the Consumer Credit Code targeted at 
rogue traders needs to be promoted to send a strong message that illegal and 
undesirable conduct will not be tolerated. Current Code remedies available to 
consumers are ineffective because they do not permit group actions (which would 
enable consumers to join together and challenge unconscionable behaviour that has 
similar effects on multiple consumers) and consumers are reluctant to bring actions 
individually because of the cost and complexity of the legal and factual issues that 
may be involved.  

Industry stakeholders opposed group actions under sections 70 and 72 because they 
can be large, unwieldy and costly. They also argued that each member of the group 
would have particular circumstances that the court would need to take into account. 
The Government considers that existing court rules enable courts to decide on the 
appropriateness or otherwise of group proceedings in particular instances. Limitations 
in Australia on lawyers’ fee agreements are also likely to preclude unmeritorious 
actions that do not benefit consumers. 

It is neither practical nor sensible to have a separate national group action scheme 
applicable to consumer credit. Therefore, Consumer Affairs Victoria should develop 
amendments to the relevant Victorian legislation, which may include the Consumer 
Credit (Victoria) Act 1995 and the Victorian Civil and Administrative Tribunal Act 
1988. Group actions would be available under section 70 and section 72. 

Industry stakeholders also had particular concerns about group proceedings being 
extended to other provisions of the Code such as civil penalty actions and applications 
for recovery of unauthorised fees. The Government will consult further with 
stakeholders over the viability of extending group actions to these areas. 
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In light of submissions on the options in the Report, the Government will also give 
further consideration to proposals that consumer and community agencies should be 
empowered to take group actions – including civil penalty actions - on behalf of 
consumers. 

Option 14.2 
The Director of Consumer Affairs Victoria should be able to institute and defend 
actions on behalf of consumers in all proceedings under the Consumer Credit Code, 
whether in the Victorian Civil and Administrative Tribunal (VCAT) or the courts. 

Supported  

The Government agrees to amend the relevant legislation to allow the Director of 
Consumer Affairs Victoria to institute and defend actions on behalf of consumers 
in all proceedings under the Consumer Credit Code. This is consistent with the 
powers that already apply in respect of other consumer transactions as covered by 
the Fair Trading Act 1999.  

Most stakeholders were supportive of this Option. The Government agrees that the 
Director’s ability to institute and defend proceedings on behalf of consumers should 
be consistent with other fair trading laws and should apply to all actions under the 
Consumer Credit Code, irrespective of the forum in which they are heard. Any doubt 
about the extent of the Director’s power to do this in VCAT should be clarified and 
the power should also be extended to court actions involving the Consumer Credit 
Code. Ancillary provisions such as the Director’s right to settle proceedings and 
accept responsibility for costs should apply in line with the Fair Trading Act 1999. 
Implementing Option 14.2 will not prejudice the existing national uniformity of credit 
regulation because rights and remedies under the Code would not change.  

Option 14.3 
The Director of Consumer Affairs Victoria should have the ability to bring 
proceedings in his or her own right involving multiple contracts or a class of 
contracts under sections 70 and 72 of the Consumer Credit Code. 

Supported  

The Government will actively work through the Ministerial Council on Consumer 
Affairs to amend the Consumer Credit Code to enable Consumer Affairs Victoria 
and Government Consumer Agencies to bring actions under sections 70 and 72 of 
the Consumer Credit Code.  

The current system does not facilitate redress or stop problems affecting multiple 
consumers. Enabling Government Consumer Agencies to bring their own actions 
relating to unjust contracts and unconscionable fees would enable larger numbers of 
consumers to be compensated and provide guidance to other credit providers. This 
will complement the right under the Code for the Director of Consumer Affairs 
Victoria to commence a “civil penalty” action against a credit provider, which does 
enable multiple contracts to be dealt with where there has been a failure to comply 
with mandatory disclosure. It is envisaged that Government Consumer Agencies 
would use this power only where there is a significant public interest in doing so. 
Nationwide there has only been about ten civil penalty cases brought since the 
commencement of the Code in November, 1996.  



Government Response to the Report of the Consumer Credit Review 
 

 49

Several industry stakeholders opposed Option 14.3 on the ground that existing 
enforcement powers and remedies are not being fully utilised. Some said that there 
would be difficulties in Government Consumer Agencies representing multiple 
consumers who would have their own evidence and differing loss or damage to be 
assessed. The Government is mindful, however, of recent experience which 
demonstrates that there are very real limitations in the current scheme. Consumers 
suffering harm or loss are not seeking redress, allowing unethical credit providers to 
continue to lend without a real risk of prosecution. 

Option 14.4 
The Ministerial Council on Consumer Affairs should be asked to examine whether 
under the Consumer Credit Code: 
• courts and tribunals should be able to consider ordering a reduction of loan 

principal in cases where lending practices are inappropriate and unfairness has 
resulted  

• there should be specific statutory consequences for certain breaches - for 
example, specific right to return of a vehicle that has been illegally repossessed 

• courts and tribunals should be able to direct that some or all of the penalty 
awarded against a credit provider should be payable to consumers, in civil 
penalty cases where the consumer is not the applicant  

• further general provisions should apply setting out the range of orders which 
may be made against persons found to have contravened the Consumer Credit 
Code, including damages, compensation and other remedial orders. 

Supported  

The Government will actively work through the Ministerial Council on Consumer 
Affairs to assess the effectiveness of current consumer remedies under the Code, 
including whether courts or tribunals should have the following powers: 

• to direct that some of the monies awarded as the result of a civil penalty action 
commenced by a Government Consumer agency can be payable to the 
consumers affected  

• general purpose remedial orders including damages or compensation  

• tailored remedies not currently available, such as an order for the return of 
goods that have been illegally repossessed. 

The Government agrees with submissions that there are deficiencies in existing 
remedies under the Consumer Credit Code and therefore, expanding those remedies is 
warranted. Given the potential impact on the national regulatory scheme, these issues 
should be considered as part of a national project assessing current remedies under the 
Code.  

The Government agrees with the Australian Finance Conference suggestion that the 
creation of a “cross vesting” regime, as envisaged by section 177 of the Code, also 
ought to be pursued, in order to ensure that the parties to a credit contract and 
Government Consumer Agencies have maximum flexibility and convenience in 
enforcing Code rights and obligations. The Government will actively work through 
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the Ministerial Council on Consumer Affairs to see that work commences on 
exploring this important issue. 

Option 14.5 
The powers in the Fair Trading Act relating to injunctions, enforceable undertakings 
and publicity orders should be extended and applied to the Consumer Credit 
(Victoria) Act and the Consumer Credit Code. 

Supported  

Remedies in the Fair Trading Act 1999 should be applicable to breaches of credit 
legislation as a cost effective means of addressing consumer problems quickly and 
effectively. 

There is no specific injunctive relief available under the Consumer Credit Code to 
prevent unjust or unconscionable behaviour. Consumer Affairs Victoria has been 
involved in credit matters in both the court and the Victorian Civil and Administrative 
Tribunal that have taken well over a year to reach a conclusion, but there is no easy 
way to prevent further consumer detriment while such a matter is being heard.  

The Government will amend the Consumer Credit Act to make it consistent with the 
enforcement options already available to Consumer Affairs Victoria in relation to 
breaches of the Fair Trading Act. This will cover 

• obtaining court injunctions and interim orders 

• enforceable undertakings 

• publicity orders. 

This will mean that credit is no longer different from other fair trading areas and will 
enable Consumer Affairs Victoria to seek the most effective and timely remedy to 
alleviate consumer detriment and ensure credit provider compliance. The proposal 
will not change parties’ substantive rights and obligations under the Code and is 
consistent with the principles underpinning the Australian Uniform Credit Laws 
Agreement 1993, which permits jurisdictions to deal unilaterally with licensing and 
disciplinary schemes, functions of Government Consumer Agencies and conferral of 
jurisdiction on courts and tribunals. 

Option 14.6 
Victoria should ask the Ministerial Council on Consumer Affairs to amend the 
Consumer Credit Code to allow interim orders to be obtained in all Consumer Credit 
Code proceedings to prohibit payment of money or transfer of other property and to 
consider other interim orders. 

Supported  

The Government will actively work through the Ministerial Council on Consumer 
Affairs to amend the Consumer Credit Code to enable interim orders to prohibit the 
payment of money or transfer of other property, and to consider other interim 
orders. 
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Courts and tribunals have insufficient availability of interim orders in connection with 
Consumer Credit Code proceedings. For example, where a Government Consumer 
agency such as Consumer Affairs Victoria makes a civil penalty application under the 
Code, the court or tribunal cannot make interim orders. By contrast, it can do so if a 
civil penalty action is taken by a consumer. This is anomalous. These and other forms 
of interim orders to address money and property assets need to be available to protect 
consumers’ interests by preventing credit providers from disposing of assets before 
final orders can be made. 

Option 14.7 
Allow the Director of Consumer Affairs Victoria to choose to bring proceedings 
under the Consumer Credit Code in either the courts or the Victorian Civil and 
Administrative Tribunal  

Supported  

The Government agrees it is important that the most appropriate forum hear 
consumer credit proceedings and that the current allocation of jurisdiction may not 
always achieve an efficient outcome. The Consumer Credit (Victoria) Act 1995 will 
be amended to allow the Director of Consumer Affairs Victoria to issue proceedings 
in the courts rather than in the Victorian Civil and Administrative Tribunal 
(VCAT) if it is in the public interest to do so, depending on the nature, 
circumstances and complexity of the case the Director wishes to bring. 

The Government agrees that the Director should be able to issue proceedings in the 
most appropriate forum including, in appropriate cases, the higher courts. Existing 
credit laws already provide for a choice of forum in connection with Consumer Credit 
Code matters in Victoria, as most Code matters can be pursued in either VCAT or the 
courts. The exception is certain matters in respect of which VCAT has exclusive 
jurisdiction, particularly civil penalty cases and actions to re-open unjust contracts. 

The Government supports allowing the Director to choose the most appropriate forum 
in which to issue proceedings in respect of actions in which the Director has standing 
to lodge proceedings in his or her own right (as opposed to on behalf of consumers), 
and only in so far as the Director does not already have the ability to choose the most 
appropriate forum in which to issue proceedings, for example civil penalty 
proceedings under Part 6 of the Code and, once Option 14.3 is implemented, any new 
‘standing’ relating to reopening unjust contracts. Allowing the Director to choose the 
appropriate forum in which to issue proceedings in these consumer credit matters 
would therefore be a logical extension of current arrangements.   

The rationale for the proposal is based on considerations of efficiency and flexibility. 
For example, where civil penalty cases involve major credit providers or complex 
questions of law, there is a strong prospect of an appeal. In carefully assessed cases, it 
may be more timely and cost-effective for the Director to commence proceedings in 
the Supreme Court at the outset to avoid proceedings becoming protracted. Court 
decisions are also more likely to attract precedent value, thus assisting the promotion 
of a uniform interpretation of the Code throughout Australia.   

Some issues will be sufficiently serious or systemic to warrant commencing in the 
Supreme Court. The Court routinely deals with cases involving more complex and 
lengthy interlocutory challenges than may be a usual component of VCAT hearings, 
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leading to a more cost-effective resolution if the Court is the forum for the hearing 
rather than VCAT.  

The discretion will be used sparingly, taking into account all public interest 
considerations and other regulatory options for addressing specific compliance issues. 
For example, where legal and technical issues are such that an appeal or protracted 
interlocutory process is assessed as unlikely or it is apparent at an early stage that the 
parties may be able to reach some sort of ‘settlement’ of issues, VCAT is expected to 
be the more appropriate forum. 

Finally, where it is arguable that a proceeding should not have been filed in the court, 
existing rules already allow for the transfer of proceedings to VCAT, on the 
application of the respondent or by the court of its own motion. 

Option 14.8 
Increase the size of the criminal penalties in the Consumer Credit Code. 

Supported  

The Government agrees that since the penalties in the Consumer Credit Code have 
remained unchanged since the Code’s inception 10 years ago, it is timely that the 
Ministerial Council on Consumer Affairs review the level of penalties. This will 
ensure that the penalties for credit offences remain in line with the penalties for 
offences under other fair trading laws and provide enhanced incentives for 
compliance by credit providers.  

The Government agrees that current penalties under the Consumer Credit Code are 
insufficient to deter non-compliance and are out of step with other major consumer 
legislation such as the Fair Trading Act 1999. Penalty units under the Code are fixed 
and there is no flexibility to update the rate. The low level of penalties has led to 
compliance and enforcement being disproportionately focussed on civil penalties, 
with little criminal enforcement in relation to Code breaches. The Government will 
actively work through the Ministerial Council on Consumer Affairs to update the 
penalties in the Code.   
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